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MEMORANDUM
Moore, J.
| magi ne that you are at the Phil adel phia airport for a

flight to Atlanta. You present your ticket along wth whatever
formof identification the airline requires at the check-in
counter. The airline agent then directs you to airport security
and the airline departure gate. |nmagine that as you approach the
security and gate area, you are confronted by anot her set of
counters, identified as an imm gration departure checkpoint at

which all travelers are required to apply for adm ssion into the

United States before they nay board their flights from
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Phi | adel phia to Atlanta and other U S. cities. The signs tel

all travelers that "proof of citizenship is required,” with words
to the effect that travelers should have their docunments ready.

| magi ne that everyone who wants to get on that airplane to

Atl anta — permanent alien residents, visitors on tenporary visas,
United States citizens —nust stand behind a yellow line until
called by an imm gration inspector to approach and prove their
right to be in the United States.

This Alice-in-Wnderland scenari o nust be inmagi ned because
it can exist nowhere within the fifty United States and the
District of Columbia. It would clearly violate the
constitutional right of free travel to require every person to
apply for adm ssion to the United States each tinme she flies from
one State to another. Yet this is precisely the procedure the
United States Governnent has inposed upon travelers, both
citizens and non-citizens, fromthe Territory of the Virgin
| sl ands. Before any person can fly directly from St. Thonas,
Virgin Islands, to the continental United States, or even to
Puerto Rico, she nmust apply to be admtted to the United States
and rust present herself in person to an inmm gration inspector
for exam nation of her right to enter the United States.

This crimnal prosecution squarely presents the question

whet her the pernmanent imm gration Departure Control Gate operated
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by the United States Inm gration and Naturalization Service
["INS'] at the St. Thomas airport in the United States Virgin
| slands is conpatible with the Fourth Amendnent and the Equal
Protection Cl ause of the Fourteenth Amendnent or the equal
protection conponent of the Due Process Clause of the Fifth
Amendnment .

Al though I am m ndful of the nationw de concern and renewed
congressi onal and executive efforts to tighten control of the
flow of aliens across our international borders since the attacks
of Septenber 11, 2001, | neverthel ess nust conclude that the
operation of this non-border, internal Departure Control
checkpoint is inconsistent with both our well-settled principles
of equal protection under the |law and freedom from unreasonabl e
searches and seizures. To paraphrase the Suprene Court, the | aw
enforcenment needs of the United States in the Virgin Islands are
i ndi stingui shable fromthose in many of the States:

[ The Virgin Islands] is not unique because it is an

island; like [the Virgin Islands], neither Al aska nor

Hawaii are contiguous to the continental body of the

United States. Mdreover, the mpjority of all the

states have borders which coincide in part with the

international frontier of the United States.

Torres v. Commonwealth of Puerto Rico, 442 U.S. 465, 474 (1979)
(hol di ng unconstitutional a search conducted by police pursuant

to a local law authorizing themto search the |uggage of persons

arriving in Puerto Rico fromthe United States).
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I. BACKGROUND

A. Regulatory and Statutory Authority

Part 235 of title 8 of the Code of Federal Regul ations,
titled "I nspection of Persons Applying for Adm ssion,"” governs
the procedure for the inspection of persons applying for |awful
adm ssion to the United States. Through the nmechani sm of
"preinspection,” section 235.5 applies these procedures to the
Virgin Islands. See 8 CF.R 8§ 235.5(a) (providing for
prei nspection in United States territories and possessions).?
Before an aircraft may depart, each and every person, whether an
alien or a United States citizen, flying "directly and w t hout

touching at a foreign port or place" fromthe United States

! The section provides for preinspection of applicants for |awfu
entry into the United States as foll ows:

(a) In United States territories and possessions. In the
case of any aircraft proceeding from Guam Puerto Rico, or the
United States Virgin Islands destined directly and wi t hout
touching at a foreign port or place, to any other of such places,
or to one of the States of the United States or the District of
Col unbi a, the exam nation of the passengers and crew required by
the Act may be made prior to the departure of the aircraft, and in
such event, final determi nation of adnissibility shall be nade
i medi ately prior to such departure. . . . Wen the foregoing
i nspection procedure is applied to any aircraft, persons exan ned
and found admissible shall be placed aboard the aircraft, or kept
at the airport separate and apart fromthe general public unti
they are permitted to board the aircraft. No other person shal
be permitted to depart on such aircraft until and unless he or she
is found to be admissible as provided in this section

8 CF.R § 235.5(a). For a description of the exam nation "required by the
Act," see 8 CF. R § 235.1.
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Virgin Islands to Puerto Rico "or to one of the States of the
United States or the District of Colunbia”™ nust be exam ned by an
immgration officer to determne her or his admssibility to
Puerto Rico or the continental United States. See id. 8§
235.1(d)(1) ("Alien applicants for adm ssion") ("Each alien
seeking adm ssion . . . shall present whatever docunents are
required and shall establish to the satisfaction of the
i mm gration officer that he or she is not subject to renoval
and is entitled . . . to enter the United States."); id. 8
235.1(b) ("U.S. citizens") ("A person claimng U S. citizenship
nmust establish that fact to the examning officer's satisfaction
I f such applicant for adm ssion fails to satisfy the
examning immgration officer that he or she is a U S. citizen,
he or she shall thereafter be inspected as an alien.").
According to the United States, subsection 235.5(a) is the
regul atory inplenentation of section 212(d)(7) of the Inmgration
and Nationality Act:
The provisions of subsection (a)[classes of aliens
ineligible for visas or adm ssion] (other than
par agraph (7)[docunentation requirenents for immgrants
and noni mm grants]) shall be applicable to any alien
who shall | eave Guam Puerto Rico, or the Virgin
I slands of the United States, and who seeks to enter
the continental United States or any other place under
the jurisdiction of the United States .

I mm gration and Nationality Act 8§ 212(d)(7), 8 U S.C. §

1182(d)(7). The evidence in this case has established that the
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Departure Control Gate is the procedural equival ent of a Foreign
Arrivals Gate. As will be denonstrated, these statutory and
regul atory provisions as applied to the Territory of the Virgin
I sl ands represent a vestigial appendage to the current
immgration laws that has long outlived the reasons for its
original incorporation in the inmgration |aws of 1917.
B. Factual History

On May 13, 2001, the defendant arrived in the Virgin Islands
on a Cape Air flight and presented herself at the Foreign
Arrivals Gate at the St. Thomas Cyril E. King Airport as one
Kati sha Kenya Norris, resident of New York. At Foreign Arrivals,
she was exam ned by an INS inspector and admtted to the United
States as a United States citizen. Later that day, the defendant
attenpted to pass through the Departure Control checkpoint at
i ssue here to board an outgoing flight to New York and
encountered another immgration inspector, Allison Haywood. The
def endant again presented herself as the U S. citizen, Katisha
Kenya Norris, using a "nongovernnmental" New York identification
card bearing that nanme. In response to |Inspector Haywood's
routi ne request that she state her citizenship, the defendant

replied that she was a United States citizen.? |Inspector Haywood

2 The exact sequence of events is not entirely clear in the record.
| nspect or Haywood testified at one point that the defendant placed her New
York I D card on the counter after she was asked about her citizenship and
after she had stated that she was a citizen. (See Apr. 4, 2002 H'g Tr. at
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t hen asked where the defendant was born, and the defendant
responded that she was born in Queens, New York. Inspector
Haywood asked for a birth certificate, and the defendant
presented a New York birth certificate bearing the nane Katisha
Kenya Norris. Upon further questioning, the defendant stated
that she had lived in New York all her life and went to school in
New Yor k. Because |Inspector Haywood did not detect a "New York

accent," she asked the defendant if she could name her school in
New York. The defendant could not renenber the nane of the
school, nor could she recall her father's mddle nane as it
appeared on the birth certificate.

Suspi ci ous of these answers and the defendant's "nervous"
deneanor, Inspector Haywood call ed over a secondary inspector.
The secondary inspector, James X. Beckerleg, took the defendant
fromthe primary inspection |line at the Departure Control Gate to
t he secondary inspection area near the Foreign Arrivals border
checkpoi nt (through which the defendant had been adnmtted as a
United States citizen only hours earlier). (See Aug. 30, 2001
H'g Tr. (excerpt) at 5 (testinony of James X. Beckerleg).) To
I nspect or Beckerleg, the defendant's New York birth certificate

appeared to be a "good docunent,” but he had never seen the kind

103-104 (testinmony of Allison Haywood).) Asked to state "with particularity
and specificity . . . what exactly happened," |nspector Haywood testified the
def endant placed her New York I D on the counter before she was asked about her
citizenship. (Id. at 105.)
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of nongovernnental New York photo ID that she had presented to
Haywood. | nspector Beckerleg asked a series of questions simlar
to those asked by I nspector Haywood. At the same tine, he ran a
background check on Katisha Kenya Norris on the FBI's National
Crime and Information Center database and the INS s inmmgration
dat abase, which turned up nothing under that nane. Concl udi ng

t hat the nongovernmental picture ID was fake, Inspector Beckerleg
then read the defendant her Miranda rights on the belief that she
had made a false claimto U S. citizenship. The defendant waived
her rights and admitted to Beckerleg that she is a citizen of
Guyana and that her true nane is Camlle Pollard ["Pollard"].

She was charged with violating 18 U . S.C. §8 911 ("Woever falsely
and willfully represents h[er]self to be a citizen of the United
States shall be fined under this title or inprisoned not nore
than three years, or both.").

Pol l ard noved to suppress her statenent nade to | nspector
Beckerleg on the ground that it was either involuntary or the
product of an invalid waiver of her Miranda rights. At a hearing
hel d August 30, 2001, and after it becane clear that Pollard' s
statenent was the voluntary product of a valid waiver of her
Miranda rights, Pollard raised the additional grounds that her
statenent shoul d be suppressed because it was obtained as the

result of an unconstitutional seizure under the Fourth Amendment
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and a violation of her right to equal protection under the |aw.
| ordered suppl enental briefing and hel d another hearing on the

notion to suppress on April 4, 2002.

II. DISCUSSION

In considering the relative positions of Pollard and the
United States, | recall the words of M. Justice Stewart as he
rem nded us of the abiding conflict between the interests of |aw
enforcenent agents and private individuals: "The needs of |aw
enforcenment stand in constant tension with the Constitution's
protections of the individual against certain exercises of
official power. It is precisely the predictability of these
pressures that counsels a resolute loyalty to constitutional
safeguards." Almeida-Sanchez v. United States 413 U. S. 266, 273
(1973). These words are a particularly apt prelude to ny
analysis in this case, recognizing as | do the attention the
cowardly attacks of Septenber 11, 2001, have appropriately
focused on the need for tighter control of the nation's borders.?3

It is nost inmportant for me to enphasize that this case does not

8 See, e.g., Enhanced Border Security and Visa Entry Reform Act of
2002, Pub. L. 107-173 (enacted May 14, 2002) (strengthening, anong other
things, the requirenents for arrival manifests for planes and passenger ships
traveling fromplaces outside the United States); see also, e.g., USA Patri ot
Act, Pub. L. 107-56, 115 Stat. 272 (Cct. 26, 2001) ("An Act [t]o deter and
punish terrorist acts in the United States and around the world, to enhance
| aw enforcenment investigatory tools, and for other purposes.”)
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i nvol ve procedures for interdicting aliens attenpting to enter
the United States at an international border. Indeed, the

def endant al ready had been admtted to the United States by an
imm gration inspector at the Foreign Arrivals border checkpoi nt
at the St. Thomas airport port-of-entry to the United States.
(See Gov't Opp'n to Mot. Suppress, Ex. 1.)

VWhat this case involves is the constitutionality of the non-
border, internal Departure Control Gate at the St. Thomas airport
and the statute and regulation on which it is based. M sworn
duty is to require the Congress and the Executive Branch, acting
through the INS, to conformthe enactnent and inplenmentation of
immgration laws to the confines of the Constitution. | first
address Pollard' s contention that the seizure of her person at
t he checkpoint violated her Fifth and Fourteenth Anendnent
constitutional guarantee of equal protection. | then address her
di stinct but related contention that the seizure violated her
right under the Fourth Amendnent to be free from unreasonabl e
sei zure of her person.

A. Equal Protection

Before ruling on Pollard s equal protection challenge, |

describe the procedures set forth in the relevant statute and

regul ation as enbodied in the St. Thonas airport Departure
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Control checkpoint.*

1. The Statute, Requl ation, and Departure
Control Checkpoi nt

| preface this discussion with the observation that the
treatment of the Territory of the Virgin Islands under
immgration law is at best described as schizophrenic. Even
t hough Congress has defined the Territory of the Virgin Islands
as a "state" and as part of the "United States" for inmgration
pur poses, see 8 U.S.C. 8§ 1101(36), (38), Congress at the sane
time has required that aliens already legally in the Virgin
| sl ands nust reapply for adm ssion and entry into the continental
and other parts of the United States:

The provisions of subsection (a) (other than

4 Fromthe outset, the United States has been di sappointingly
recalcitrant in providing information | have requested to allow ne to give
full and fair consideration of the issues raised here by the defendant. For
exanpl e, when asked to provide information about the protocol used for
prei nspection at the Luis Munoz Marin airport in Puerto Rico, the United
States responded by insisting that it is either "not determ native" of the
i ssues at hand, or that the defendant carries the burden of show ng that the
governnental actor made a discrimnatory classification. (See Gov't Resp.
Feb. 22, 2002 at 4-5.) \When ordered to provide the Court with infornation
regardi ng the purpose and origins of the St. Thonmas checkpoint, the United
States asked for additional tinme to deternine whether it would assert an
agency deliberative privilege on behalf of the INS. On June 7, 2002, the
United States filed a sheaf of documents fromthe INS, thirty-three exhibits
totaling 85 pages, w thout any commentary except to state that the "United
States submits that the above documents do not bear on the issues before the
Court.” (Gov't Resp. to Apr. 16, 2002 Order, at 5.) In all this, the United
States will not tell the Court when the checkpoint was established inits
present form Although | prefer to believe that the United States takes its
positions with considered care, in this case, its refusal to aid in a full and
fair ventilation of this very serious issue has been frustrating, to say the
least. | certainly hope that, after this ruling is issued, the United States
does not then decide to do its homework and present evidence and raise issues
on appeal it has never raised before ne.
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par agraph (7)[defining classes of aliens ineligible for
visas or admssion to the U S.]) shall be applicable to
any alien who shall leave . . . the Virgin Islands of
the United States, and who seeks to enter the
continental United States or any other place under the
jurisdiction of the United States: The Attorney General
shall by regul ations provide a nmethod and procedure for
the tenporary adm ssion to the United States of the
aliens described in this proviso. Any alien described
in this paragraph, who is denied adm ssion to the
United States, shall be imedi ately renoved .

| mmigration and Nationality Act § 212(d)(7), 8 U S.C. §
1182(d)(7) (original version at ch. 477, § 212(d)(7), 66 Stat.
163, 188 (1952)) (enphasis added).

The procedure and net hod devised by the Attorney General for

i npl ementing section 212(d)(7) is to require all persons, aliens

and United States citizens alike, seeking to enter the
continental United States by air fromthe Virgin Islands to
submt to inspection and exam nation by INS officers as though

they were traveling froma foreign country to the United States:

(a) I'n United States territories and possessi ons.
In the case of any aircraft proceeding from. . . the
United States Virgin |Islands destined directly and
wi t hout touching at a foreign port or place, to any
ot her of such places, or to one of the States of the
United States or the District of Colunbia, the
exam nation of the passengers and crew required by the
Act may be made prior to the departure of the aircraft,
and in such event, final determ nation of admissibility
shall be made i medi ately prior to such departure. The
exam nation shall be conducted in accordance with
sections 232 [8 U.S.C. § 1222 ], 235 [8 U.S.C. § 1225],
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and 240 [8 U.S.C. 8§ 1229a] of the Actl® and 8 CFR parts

235 and 240. . . . Wen the foregoing inspection

procedure is applied to any aircraft, persons exam ned

and found adm ssible shall be placed aboard the

aircraft, or kept at the airport separate and apart

fromthe general public until they are permtted to

board the aircraft. No other person shall be permtted

to depart on such aircraft until and unless he or she

is found to be admi ssible as provided in this section.
8 CF.R § 235.5(a) (footnote added).

The physical manifestation in the Virgin Islands of 8 CF. R
§ 235.5(a) is the non-border Departure Control immgration
checkpoint at the Cyril E. King Airport in St. Thomas, as
descri bed by Donnie R Smth, Area Port Director for St. Thomas.
(See Apr. 4, 2002 Hr'g Tr. at 35-50 (testinony of Donnie R
Smith, Area Port Director) [hereinafter "Tr."].) The Departure
Control Gate is the "primary" inspection area where al
passengers are funneled |ike cattle through chutes to stand
bef ore uniforned INS i nspectors fromthe I nspections Division, a
part of the Ofice of Examinations in the INS structure.?®
Departure Control at the Cyril E. King Airport is located in a

sen -secure area between the airline check-in counters and the

airport security gate leading to all flights departing St. Thonas

5 These sections together provide for the detention of aliens for
physi cal and mental exam nation; inspection by imrigration officers; expedited
renmoval of inadnmissible arriving aliens; referral for hearing;, and renova
proceedi ngs. See 8 U . S.C. 8§ 1222, 1225, 1229a.

6 See 8 C.F.R 8§ 100.2(3) (setting forth the organization and
functions of the various divisions of the Immigration and Naturalization
Servi ce).
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and bound for Puerto Rico and other United States destinations.
Passengers encounter the checkpoint, along with a sign reading

"United States Inmigration Inspections,” just after they have
pl aced their checked | uggage on a conveyor belt to be | oaded on
the aircraft. Stanchions guide the passengers in a |line as they
wait their turn to present thenselves to an INS inspector for
admi ssion to the United States.

Passengers are directed by signs to wait behind the yell ow
line and to have their docunents ready for the inmgration
I nspector. Once sumoned to cone forward by a uniforned I NS
I nspector, the passenger is guided dowmn a narrow chute to the
i nspector seated at one of six stalls, where the passenger is
detai ned until she satisfies the inspector that she is entitled
to enter the continental United States or Puerto Rico. According
to Area Port Director Donnie Smth, once the passenger is thus
det ai ned, the inspector first asks where the person is traveling,
even t hough where she is going has absolutely nothing to do with

t he passenger's right to be admtted to the United States. (See

Smith, Tr. at 43.)7 The inspector next asks "Wat is your

7 M. Smith could give no creditable reason for asking this
question. The best he could cone up with is to make sure the passenger is not
headed for the wong gate, as only persons traveling to Puerto Rico or the
continental United States need pass through the checkpoint. (See Smith, Tr.
at 41.) O course, each passenger has al ready had her ticket checked and
destination confirned by at | east one airline or airport enployee before being
allowed to enter the area leading to the Departure Control Gate.
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citizenship?" (1d. at 37-44.) Again according to Smth, a
person claimng United States citizenship need not present any

i dentification, although "ninety-nine percent of the people that
conme through . . . walk up to the immgration inspectors and
throw their passports right on the counter.” (1d. at 44.) M.
Smth further testified that if a person nmakes an oral
declaration of U S. citizenship, the inspector nay "ask a
question like, 'Wll, where were you born?'" (1d. at 47.) |If
the inspector is satisfied that the person is a United States
citizen, the traveler proceeds. (1d.) As already noted, the
regul ations provide that if the citizen "applicant for adm ssion
fails to satisfy the examning inmgration officer that he or she
Is a US. citizen, he or she shall thereafter be inspected as an
alien." 8 CF.R 8 235.1(b). If the passenger is a foreign
national, the inspector will | ook at the passport and "make sure
the 1-94 [Arrival/Departure Record] is in place" and "everything
Is in conpliance" before allow ng the person to proceed. (Smth,
Tr. at 47.)¢%

If the traveler is unable to satisfy the primary inspector

8 Al though M. Smith asserted that the inspectors "are not
rei nspecti ng anybody,"” section 235.5 nandates that the procedures be the sane
as those under section 235 [8 U S.C. § 1225] of the act, which corresponds to
regul ations for inspection. See 8 CF.R 8§ 235.1(d)(1) ("Alien applicants for
adm ssion") ("Each alien seeking adnission . . . shall present whatever
docunents are required and shall establish to the satisfaction of the
immgration officer that he or she is not subject torenmoval . . . and is
entitled . . . to enter the United States.").
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of her right to enter and be admtted to the continental United
States, the inspector has the passenger taken to a secondary
i nspector at a room | ocated approxinmately fifteen to twenty feet
away fromthe primary inspection stalls. At secondary, the
traveler is further questioned while her passport or nanme is run
t hrough the Treasury Enforcenent Conmmunications System [ TECS] and
vari ous conputer databases, including INS databases and perhaps a
dat abase that "cross-designates”™ with the FBI's National Crine
Informati on System and detects any warrants or | ookouts put in
the system by Custons or INS. (See Smith, Tr. at 77-78.)°

Port Director Smith conceded that there are no witten
protocols or even guidelines for his inspectors to use in
guestioning the passengers or whether to require proof of
citizenship frompersons claimng to be U S citizens. (See id.
at 45.) Indeed, Inspector Haywood testified that "[i]t was the
practice of Immgration, ny job, to ask for proper traveling
docunents that proved your citizenship, like the birth
certificate or passport . . . [Il]t's up to the passengers or the
traveling public to prove to us that they are a U S. citizen, if

they say that they are."” (See Haywood, Tr. at 111-12.) The

® At the tine Pollard was seized, the primary inspectors also ran
comput er checks at their inspection booths. According to Port Director Smth,
the practice was recently discontinued. (See Smith, Tr. at 77.) For purposes
of deciding this nmotion, |I wll assume that such conputer checks only take
pl ace at secondary inspection.
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record in this case denpnstrates that, depending on their
experience and training, inspectors sinply go with their "gut" in
deci di ng whet her to demand docunentation or ask further

guestions. (See Smth, Tr. at 46.)

Al'l the circunstances of this case establish that the United
States Immgration and Naturalization Service operates this
Departure Control cattle chute as if it were exam ni ng persons at
a border who seek entry into the United States, where detention
and questioning wthout probable cause or reasonabl e suspicion
are appropriate in the exercise of the sovereign's authority to
control who cones across its international borders. See, e.g.,
United States v. Montoya de Hernandez, 473 U.S. 531, 537 (1985)
("Routi ne searches of the persons and effects of entrants are not
subj ect to any requirenment of reasonabl e suspicion, probable
cause, or warrant . . . ."). "@ut feelings" not amounting to
reasonabl e suspicion, |et alone probable cause, are proper at
border exam nations but not at an internal checkpoint within the
United States, such as the St. Thomas airport Departure Contro
Gate. As evidenced by Haywood's testinony, inspectors at
Departure Control do not make this crucial distinction. |ndeed,
t he basic purpose of Part 235 is to prescribe the procedures for
i nspecting persons applying for admi ssion to the United States

froma foreign country. Although the United States does not
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argue that there is an international border or its "functional
equi val ent” between the Virgin Islands and other United States
jurisdictions for inmmgration purposes, it does contend that
Congress has the constitutional authority to treat the Virgin
Islands "as if" it were a foreign country for purposes of

i nspecting travel ers passing through the airport Departure
Control checkpoint.

To deternmine the constitutionality of the procedures
enbodied in the St. Thonmas airport Departure Control checkpoint,
| first examne the origin and purpose of the statute and
regul ati ons which purport to authorize it. Subsection 212(d)(7)
has its origin in section 1 of the Immgration Act of 1917, which
provided in relevant part:

[BlJut if any alien shall |eave the Canal Zone or any

ot her insular possession of the United States and

attenpt to enter any other place under the jurisdiction

of the United States, nothing contained in this chapter

shall be construed as permtting himto enter under any

ot her condition than those applicable to aliens.
| mmi gration Act of 1917 § 1, 39 Stat. 874, 874 (1917).1° The
pur pose of this provision was "to make it perfectly clear that

the admi ssion of an alien to the insular possessions does not

privilege such alien to cone to the mainl and w t hout

10 Al though the United States was al so ordered to provide
suppl enental briefing on the history and purpose of the precl earance
checkpoints, it provided none of the |egislative history or case authority set
forth in this opinion.
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exam nation.” Sen. Rer. No. 64-352, at 3 (1916). The report
further stated that "[t]he necessity for the provision is the
fact that aliens have been using the insular territory
(particularly the Philippines) as a 'stepping stone' to the
continent, avoiding close inspection by first securing adm ssion
to the Philippines and then com ng 'coastwi se' to the United
States proper."” 1d. The language found in section 1 of the 1917
Act provided the basis for the above-quoted subsection 212(d)(7)
of the Immgration and Nationality Act of 1952, which applied at
that tinme to the territories of Hawaii, Al aska, Guam Puerto
Rico, and the Virgin Islands. See Inmmgration and Nationality
Act of 1952 § 212(d)(7), ch. 477, 66 Stat. 163, 188 (1952)
(current version at 8 U S.C. § 1182(d)(7)); see also Alcantra v.
Boyd, 222 F.2d 445 (9th Cr. 1955) (setting forth the history of
t he 1952 provi sion).

The |l egislative history of the original and | ater enactnents
of subsection 212(d)(7) confirnms that it was intended to cover
t hose persons in the noncontiguous territories who either had
never been subject to exam nation for adm ssion to the United
States or were inadm ssible aliens who were neverthel ess
permtted to reside in a territory. See, e.g., 98 Conc. Rec. 4405
(1952) ("Present restrictions covering the travel of aliens from

the Territory of Hawaii to the United States were the outgrowth



United States v. Pollard
Crim No. 2001-190

Menor andum

Page 20

of the presence in Hawaii at the time of annexation in 1898 of a
| arge nunmber of aliens then ineligible to citizenship.")
(statenment of Rep. Farrington, in urging an anmendnent to the
proposed 1952 Act that woul d have exenpted Al aska and Hawai i,

whi ch were not yet States, fromthe restrictions inposed by
section 212(d)(7)).

This original version of section 212(d)(7) conceivably could
have had sone application to the Virgin Islands fromthe tinme of
its acquisition in 1917 from Denmark until Congress granted
citizenship rights in 1927.'* During this period, the fornmer
Dani sh citizens in the Virgin Islands were considered to be nere
"national s"* of the United States who were not necessarily
entitled to enter the continental United States under United
States immigration law. At |least during the period from 1917 to
1927, and perhaps into the early 1930s, the application of
border-1i ke adm ssion requirenents to persons traveling fromthe
Virgin Islands to other United States jurisdictions nay have had
some rational basis, nanely, to control the northward fl ow of

non-citizen aliens legally present in the territory but not

1 See Act of February 25, 1927, Pub. L. No. 69-640, 44 Stat. 336
(1927).

12 "The status of such persons was consi dered anal ogous to that of
the i nhabitants of the Philippine Islands.” WIIliam C. Boyer, Commentary,

UNI TED STATES VIRG N | SLANDS:  MAJOR PoOLI TI CAL DOCUMENTS 1671- 1991, at 95 (1992).
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necessarily entitled to enter the continental United States.?®

Today, however, there is no suggestion that the sane purpose
ani mates the current checkpoint. At the April 4th hearing, Area
Port Director Donnie R Smith provided what the United States has
adopted as the current purpose of the checkpoint: "The Departure
Control checkpoint is basically designed to prevent people who
are illegally here in the US. Virgin Islands fromgaining entry
into either Puerto Rico or the continental United States." ( See
Smth, Tr. at 36) (as adopted by the United States in its witten
response to the Court's April 16, 2002 Order).)

2. The Argunents, Standard of Review, and
Legal Anal ysi s

Pol I ard argues that the permanent inmgration Departure
Control checkpoint set up for detaining, inspecting, and
exam ni ng each individual traveler boarding an airplane for a
direct flight to other destinations within the United States
violates her right to equal protection under the law. As a
consequence, she asserts, any statenents obtained from her

t hrough this discrimnatory and unconstitutional scheme cannot be

13 Until 1932, persons born in the Virgin |Islands who were not nmade
citizens by the 1927 act because they resided in a foreign country at the tine
of the act's passage and who |l ater attenpted to return to the Virgin Islands
were considered aliens. SeEN. REr. No. 72-641 at 2-3 (1932) (describing the
m sconception of native Virgin Islanders living in foreign countries that they
were nmade U.S. citizens in 1927 and recomendi ng passage of a "short energency
immgration act" that would allow native Virgin Islanders a two-year period to
return to the Virgin Islands w thout passport or non-inmmgrant visa to be
naturalized as any other alien). See Act of June 28, 1932, Pub. L. No. 72-
198, 47 Stat. 336 (1932).
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used as evidence against her. According to Pollard, the
checkpoi nt program s disparate inpact on the nostly bl ack

popul ation of the Virgin Islands cannot survive strict scrutiny.
At the very |east, she continues, the intentionally

di scrimnatory statutory scheme has no rational basis.

The United States offers three procedural argunents in
opposition: (1) Pollard has no standing to chall enge the
constitutionality of the statute because she is an alien
illegally present in the United States; (2) Pollard has failed to
carry her initial burden of showi ng that the chall enged action or
statute is discrimnatory; and (3) even if the checkpoint
operation constitutes an equal protection violation, suppression
of evidence is not the proper renedy. Choosing to rest on these
argunents and in the face of this Court's order requiring
suppl enental briefing, the United States refused to provide any
evi dence of, or rational explanation for, its differing treatnent

of persons traveling fromthe Virgin Islands to another |ocation

in the United States, as conpared with persons traveling from any

other location within the United States to any place in the

United States, including the Virgin Islands.
a. Procedural Argunents
Frankly, | cannot understand the United States' argument

that an alien such as Pollard, who has been snared in the INS s
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facially discrimnatory detention nechanismand is thus subject
to incarceration if convicted of a felony, cannot directly
chal l enge the discrimnatory nature of that mechanism Having
been directly and personally affected by the suspect statutory
and regul atory inspection procedures, Pollard obviously has the
i mredi at e personal interest and potential injury needed for
"standing"” to test the constitutionality of these procedures.
See, e.g., United States v. Payner, 447 U.S. 727, 735 (1980)
(holding, in the context of a notion to suppress for Fourth
Amendrent violation, that only the "victimof the chall enged
practices" can nove to exclude the allegedly tainted evidence).

| do not understand the governnent to contend that Pollard
is without the equal protection of |aws once she was adnitted to
the United States at the St. Thonmas airport. Even illegal aliens
enj oy constitutional protection frominvidious discrimnation by
t he federal government once within the jurisdiction of the United
States. See Plyler v. Doe, 457 U.S. 202, 210 (1982) ("Aliens,
even aliens whose presence in this country is unlawful, have |ong
been recogni zed as ' persons' guaranteed due process of |aw by the
Fifth and Fourteenth Anmendnents."); Mathews v. Diaz, 426 U.S. 67,
77 (1976) ("The Fifth Amendnent, as well as the Fourteenth
Amendrent, protects [aliens] fromdeprivation of life, |iberty,

or property w thout due process of law. Even one whose presence
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in this country is unlawful, involuntary, or transitory is
entitled to that constitutional protection."™) (citations
omtted).

Wthin five years of the Virgin Islands becom ng an
appurtenance of the United States, the Court of Appeals for the
Third Circuit in 1921 held that persons in the United States
Virgin Islands are fully protected by the "fundanental right" of
due process. See Soto v. United States, 1 V.|. 536, 545-46, 273
F. 628, 634 (3d Gr. 1921). In 1968, Congress anended the
Revi sed Organic Act of 1954 to nake the Due Process Cl ause of the
Fifth Amendnent and the Due Process and Equal Protection C auses
of the Fourteenth Amendnent applicable in the Territory of the
Virgin Islands, and further repealed all previously enacted | aws
of Congress that are inconsistent wwth those constitutional
provi si ons:

The foll ow ng provisions of and amendnents to the

Constitution of the United States are hereby extended

to the Virgin Islands to the extent that they have not

been previously extended to that territory and shal

have the sane force and effect there as in the United

States or in any State of the United States: . . . the

first to ninth amendnents inclusive;* . . . the

second sentence of section 1 of the fourteenth

amendment .

Al'l | aws enacted by Congress with respect to the

Virgin lslands . . . which are inconsistent with the
provi sions of this subsection are repealed to the

14 The right to prosecution by grand jury indictnent was specifically
not extended to the Virgin Islands by this anendnment.
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extent of such inconsistency.
Revi sed Organic Act of 1954 § 3 (added Aug. 23, 1968, Pub. L. 90-
496, § 11, 82 Stat. 841) ["Rev. Org. Act].?s

Subsequent deci sions of the Court of Appeals and this Court
have held that aliens in the Virgin Islands are guaranteed the
equal protection of the |laws. See Chapman v. Gerard, 456 F.2d
577, 577-78 (3d Cr. 1972) ("An alien lawfully residing in the
United States is entitled to equal protection under the
Fourteenth Anendnent.") (citing Graham v. Richardson, 403 U. S
365, 371 (1971) and Hosier v. Evans, 314 F. Supp. 316, 319-20
(D.V.1. 1970)). The Chapman court quoted fromthe Suprene

Court's Graham opi nion that classifications based on alienage,
i ke those based on nationality or race, are inherently suspect
and subject to close judicial scrutiny.'" Chapman, 456 F.2d at
578 (quoting 403 U S. at 372). The Court of Appeals concl uded
that the discrimnatory requirenent that participants in a

territorial scholarship fund be United States citizens was "not

15 48 U.S.C. 8§ 1561. As originally enacted and until amended in 1968,
the Revised Organic Act only extended the guarantees of due process and equal
protection of the laws to the enactnents of the Virgin Islands Legislature.
Act of July 22, 1954, ch. 558, § 3, 68 Stat. 497, 497 (1954) ("No |aw shall be
enacted in the Virgin Islands which shall deprive any person of life, |iberty,
or property wthout due process of |aw or deny to any person therein equal
protection of the laws.").

The conplete Revised Organic Act of 1954 is found at 48 U S.C. 88 1541-
1645 (1995 & Supp. 2001), reprinted in V.|. CobE ANN. 73-177, Historical
Docunments, Organic Acts, and U.S. Constitution (1995 & Supp. 2001) (preceding
V.l. CobE ANN. tit. 1).
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constitutionally sustainable as being rationally related to a
legitimate state object or purpose.” I1d. at 579 (internal
quotation marks om tted).

In the Hosier decision, cited with approval by the Court of
Appeal s in Chapman, this Court held that a |local regulation
permtting alien children present in the Virgin |Islands as
non-immgrant visitors to enroll in public school only if their
adm ssion did not increase the class size beyond certain limts
viol ated the equal protection clause of the Fourteenth Amendnent
as an unreasonabl e and invidious discrimnation against alien
children. See Hosier v. Evans, 314 F. Supp. at 318-19 (noting
that mnor plaintiffs, non-resident aliens of non-inmm grant
status, and tenporary visitors to Virgin |Islands, neverthel ess
are "persons"” within Equal Protection C ause of Fourteenth
Amendrent and have standing to chall enge the regul ation).
Finally, this Court has al so extended the equal protection of the
laws to an illegal alien who, though not lawfully present in the
Virgin Islands, may not be denied access to Virgin |slands
di vorce courts solely because he is in violation of an
immgration law. See williams v. Williams, 328 F. Supp. 1380,
1384 (D.V.1. 1971) (noting that an alien may formthe necessary
intent to establish domicile in Virgin Islands even though

illegally in Territory and therefore deportable). It is clear to
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me that Pollard, though an alien illegally present in the Virgin
| sl ands, has "standing" to chall enge, under principles of equal
protection, the constitutionality of the discrimnatory nature of
t he checkpoint nmechanismitself.

| likewise reject the United States' blanket contention that
it need not present any evidence of, or rational explanation for,
the disparate treatnent of the Virgin Islands and persons
traveling fromthe Virgin Islands as conpared with persons
traveling fromother |ocations in the jurisdiction of the United
States to the Virgin Islands or any state or territory. | agree
that, under ordinary equal protection analysis, the initial
burden of showing intentional discrimnation lies with the person
chal l enging the action. In this case, however, Congress's intent
to treat the Virgin Islands, and persons departing therefrom
differently fromsimlar travelers in a State appears on the face
of both the statute and regulation. Thus, at the very |least, the
statute and regul ati on nust have a rational basis. See Harris v.
Rosario, 446 U.S. 651, 651-52 (1980) ("Congress, which is
enpowered under the Territory C ause of the Constitution, U S
Const., Art. IV, 8 3, cl. 2, to 'make all needful Rules and
Regul ati ons respecting the Territory . . . belonging to the
United States,' may treat Puerto Rico differently from States so

long as there is a rational basis for its actions.”). In any
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event, this issue was raised on the defendant's notion to
suppress evidence obtained as the result of a warrantl ess
sei zure, which shifts to the United States the burden of
establishing that its actions are constitutional. See United
States v. Johnson, 63 F.3d 242, 245 (3d Cr. 1995) ("[(Q nce the
def endant has established a basis for his nmotion, i.e., the
search or seizure was conducted w thout a warrant, the burden
shifts to the governnment to show that the search or seizure was
reasonable.”). Since the United States has supplied no rationa
basis for this intentionally discrimnatory checkpoint, I
reasonably can infer, and do conclude, that there i s none.

The United States' final argument is that suppression is not
a remedy for an equal protection violation. | agree that Pollard
cannot bring her equal protection claimunder the Fourth
Amendnent by arguing that a seizure that is in violation of her
right to equal protection is unreasonabl e under the Fourth
Amendnent. See Whren v. United States, 517 U.S. 806, 813 (1996)
("[T] he constitutional basis for objecting to intentionally
di scrimnatory application of laws is the Equal Protection
Cl ause, not the Fourth Amendnment."). |In neither the whren case
nor any of the other decisions cited by the United States,
however, has the Suprene Court or the Court of Appeals for the

Third Grcuit ruled out suppression of evidence as a renedy for
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an equal protection violation. See United States v. Armstrong
517 U. S. 456, 461 n.2 (1996) (noting that the Suprene Court has
"never determ ned whether dismssal of the indictnment, or sone
ot her sanction, is the proper renedy if a court determ nes that a
def endant has been the victimof prosecution on the basis of
race"). The Suprene Court has not closed the door on an equal
protection violation form ng an i ndependent basis for a notion to
suppress a search or seizure that results from such
discrimnatory action. | therefore join the |ower courts that
have either assuned for the sake of argunent that suppression can
be a renedy, see United States v. Chavez, 281 F.3d 479, 486-87
(5th Cr. 2002) (declining to reach the question whet her
suppression can be a renmedy w thout evidence of discrimnatory
intent), or expressly held that suppression of evidence is a
vi abl e remedy for equal protection violations, see United States
v. Avery, 137 F.3d 343, 355-58 (6th G r. 1997) (holding that
equal protection principles provide an i ndependent basis for a
notion to suppress evidence, but finding that no equal protection
violation occurred in that case).

To remedy an equal protection violation by suppressing the
evidentiary fruit of that violation fully conports with the aim
of the exclusionary rule as "a judicially created renedy designed

to safeguard . . . rights generally." United States v. Calandra
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414 U. S. 338, 348 (1974). As with all violations of fundanental
rights, the sane concern arises "that no [person] is to be
convi cted on unconstitutional evidence." Mapp v. Ohio, 367 U.S.
643, 657 (1961). This is particularly true given the United
States' position, supported by the Suprene Court in Whren, that
Pollard may not bring her equal protection claimunder her Fourth
Amendnent notion to suppress. It would be a toothless and hol | ow
remedy indeed if the defendant can only bring a separate civil
|l awsuit to vindicate her right to due process and equa
protection, as the United States asserts, while she is hel pl ess
in her crimnal prosecution to nove to suppress evidence
extracted fromher during a seizure that violates those due
process and equal protection rights. Even if she were not
convi cted and deported before her civil case could be heard, what
woul d her renedy be if she is successful? Mpney danmages? An
apology fromthe United States? To follow what the Governnent of
the United States suggests would nock the Constitution and its
guar ant ees of due process and equal protection of the |laws. |
therefore expressly hold that suppression is a viable renmedy for
an equal protection violation.
b. Standard of Review
Bef ore addressing Pollard's claimthat the imrmgration

checkpoint at the Cyril E. King Airport defies even rationa
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basis review, | coment on her claimthat, because the Departure
Control checkpoint has a disparate inpact on the nostly bl ack
popul ation of the Virgin Islands, the statute and regul ation
authorizing it nmust be examined with strict scrutiny. Although
can find no evidence in the record that the Departure Control
Gate has a racially disparate inpact on black Virgin Islanders,
there is no denying that racial and cultural prejudice perneated
the early years of, and still affects, the relationship of the
United States with the Territory of the Virgin |Islands.

It took over fifty years and three tries for the United
States to successfully negotiate a treaty with Denmark to buy the
i sl ands. *® Negotiations first began during the GCvil War for the
purchase of only St. Thomas and St. John as a strategically
| ocat ed naval station to protect the Atlantic coast. Conpleted
in 1867, the negotiations al nost broke down over Secretary of
State WIliam Seward's strong opposition to allow ng the
i nhabitants of the Danish Virgin Islands the opportunity to vote
on the transfer. Seward ultimately relented and the ensuing vote
was in favor of the transfer. Although the Danish Rigsdag
(parlianment) pronptly ratified the treaty, the United States

Senate did not. During the next negotiation for all three main

16 The follow ng general account of the negotiations and treaty is
taken fromthe thoroughly docunmented and detail ed account in WLLI AMW BOYER,
AMVERI CA' S VIRG N | SLANDS, A Hi STORY OF HUMAN RI GHTS & WRONGS 77- 86 (1983).
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i slands of St. Thomas, St. Croix, and St. John in 1902, and
ultimately for the successful treaty in 1917, the anti-denocratic
opposition of the United States to a | ocal plebiscite prevail ed.
Only the unratified 1867 agreenent woul d have given Virgin
| sl anders the choice of becomng United States citizens. The
1902 version, which was approved by the United States Senate but
was not ratified by Denmark, did not nention citizenship and
woul d have given only the option of allegiance to the United
States, with Congress deciding the islanders' political status
and allocating their civil rights under Anerican rule.

The negotiating position of the United States in both the
1902 and 1917 treaties undoubtedly stemred fromthe acquisition
of the several insular possessions, including the Philippines and
Puerto Rico, at the Treaty of Paris at the end of the Spanish-
American War in 1898. The Suprene Court also had fabricated out
of whole cloth a brand new constitutional doctrine to accommpdate
these territories popul ated by non-white, non-Angl o-Saxon, non-
Eur opean peoples. This is the racist doctrine of the
"uni ncorporated” territory, judicially created in the infanous

series of decisions known as the Insular Cases, !’ decided by the

1 Al so known as the Insular Tariff Cases, hine Supreme Court cases
decided in 1901 make up the core Insular Cases: DeLima v. Bidwell, 182 U S. 1
(1901); Goetze v. United States, 182 U.S. 221 (1901); Crossman v. United
States, 182 U.S. 221 (1902); Dooley v. United States, 182 U.S. 222 (1901)
(Dooley I); Armstrong v. United States, 182 U.S. 243 (1901); Downes v.
Bidwell, 182 U.S. 244 (1901); Huus v. New York & Porto Rico Steamship Co., 182
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same the Suprene Court that gave us the equally racist but now
t horoughly repudi ated and overrul ed "separate but equal”
doctrine. '8

The uni ncorporation doctrine, sinply put, holds that the
Territorial C ause confers on Congress plenary power over
territories that have not yet been "incorporated"” into the United
States. Under this rubric, the purely unilateral power of
Congress is checked only by "fundanental restrictions,” which
apparently are not necessarily even expressed in the
Constitution. As stated by M. Justice Brown, "[t]here are
certain principles of natural justice inherent in the Angl o- Saxon
character which need no expression in constitutions or statutes
to give themeffect or to secure dependenci es agai nst |egislation
mani festly hostile to their real interests." Downes v. Bidwell

182 U. S. 244, 280 (1901). Thus, according to the Insular Cases

U.S. 392 (1901); Dooley v. United States, 183 U.S. 151 (1901) (Dooley II); and
Fourteen Diamond Rings v. United States, 183 U. S. 176 (1901). A second set of
cases, decided between 1903 and 1914, further devel oped the Insular Cases:
Hawaii v. Mankichi, 190 U.S. 197 (1903); Gonzales v. Williams, 192 U.S. 1
(1994); Kepner v. United States, 195 U.S. 100 (1904); Dorr v. United States,
195 U. S. 138 (1904); Mendezona v. United States, 195 U.S. 158 (1904);
Rassmussen v. United States, 197 U.S. 516 (1905); Trono v. United States, 199
U S. 521 (1905); Grafton v. United States, 206 U.S. 333 (1907); Kent v. Porto
Rico, 207 U.S. 113 (1907); Kopel v. Bingham, 211 U.S. 468 (1909); Dowdell v.
United States, 221 U.S. 325 (1911); Ochoa v. Hernandez, 230 U.S. 139 (1913);
Ocampo v. United States, 234 U.S. 91 (1914). The series culmnated in 1922
With Balzac v. Porto Rico, 258 U. S. 298 (1922).

18 Plessy v. Ferguson, 163 U.S. 537 (1896), overruled by Brown v.
Board of Educ., 347 U.S. 483 (1954).
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those rights that we all grew up convinced were the fundanenta
bedrock of our system of justice, such as the right to trial by
jury and the right to prosecution only upon indictnment by grand
jury, are nere "artificial or renedial rights" which those of us
l[iving in an unincorporated territory only deserve when Congress
decides we are ready to handle them See Dorr v. United States
195 U. S. 138, 149 (1904). Such "non-fundanental,"” "artificial,"
and "renedial" rights for citizens inhabiting an unincor porated
territory can only be conferred by Congress.

By 1922, this racist reasoning had been fully adopted by the
Court so that "[i]t is the locality that is determ native of the
application of the Constitution . . . and not the status of the
people who live in it." Balzac v. Porto Rico, 258 U.S. 298, 309
(1922) ("[A] citizen of the United States living in Porto Rico
cannot there enjoy a right of trial by jury under the federal
constitution" because such right is not a fundanental right.).
Qoviously, this sinply can no | onger be the case since a nore
enl i ghtened Suprenme Court has held that the right to trial by
jury is such a fundanental right that it is incorporated in the
Fourteenth Amendnent's Due Process C ause and thereby applicable
to the States. See Duncan v. Louisiana, 391 U. S. 145, 149

(1958). Until Duncan, a jury trial was not considered a
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fundamental right constitutionally required in a state court.?®

In case there is any doubt about the racismand cul tural
superiority that pernmeate these thoroughly ossified cases that
enbody the intrinsically racist inperialismof a previous era of
United States col onial expansionism | quote directly fromthe
Insular Cases:

| f those possessions are inhabited by alien races,
differing fromus in religion, custons, |aws, nethods
of taxation, and nodes of thought, the adm nistration

of government and justice, according to Angl o- Saxon
principles, may for a tinme be inpossible.

Downes v. Bidwell, 182 U.S. at 286-87 (Brown, J.) (enphasis
added) .
W are also of the opinion that the power to acquire

territories by treaty inplies not only the power to
govern such territory, but to prescribe upon what terns

the United States will receive its inhabitants, and
what their status shall be in what Chief Justice
Marshal|l ternmed the 'Anerican Enpire'. There seens to

be no m ddl e ground between this position and the
doctrine that if these inhabitants do not becone,

i mmedi at el y upon annexation, citizens of the United
States, their children thereafter born, whether savages
or civilized, are such, and entitled to all the rights,
privileges and immunity of citizens. |[|f such be their
status, the consequences wll be extrenely serious.

Id. at 279 (Brown, J.) (underline enphasis added; italic enphasis
in original).
On the right to jury trial in the Philippines, the Court

observed:

19 See Palko v. Connecticut, 302 U.S. 319, 324-25 (1937).
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If the right to trial by jury were a fundanenta
ri ght which goes wherever the jurisdiction of the
United States extends, or if Congress, in framng | aws
for outlying territory belonging to the United States,
was obliged to establish that systemby affirmative
legislation, it would follow that, no matter what the
needs or capacities of the people, trial by jury, and
in no other way, nmust be forthw th established,
al t hough the result may be to work injustice and
provoke di sturbance rather than to aid the orderly
adm nistration of justice. |If the United States,
inpelled by its duty or advantage, shall acquire
territory peopled by savages, and of which it may
di spose or not hold for ultinmate adm ssion to
statehood, if this doctrine is sound, it nust establish
there the trial by jury. To state such a proposition
denonstrates the inpossibility of carrying it into
practice.

Dorr v. United States, 195 U.S. at 148 (enphasis added).

This, then, exenplified the culturally superior and racially
prejudi ced attitude with which negotiations resunmed for the
pur chase of the Danish West Indies in the early 1900s, notivated
by the opening of the Panana Canal, the outbreak of World War I,
and concern that Germany might gain a naval port in the Caribbean
by treaty or conquest of Dennmark. Wen Dennmark was not receptive
to the renewed approach in 1915 of President WIlson's Secretary
of State, Robert Lansing, the United States threatened to occupy
the Islands mlitarily "if Denmark voluntarily, or under

coercion, transferred title to the islands to anot her European
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power, which would seek to convert theminto a naval base."?°
Acceding to the threat, the Danes reopened negotiations and again
wanted to allow the islands' inhabitants to vote on the transfer,
requesting as well provisions conferring United States
citizenship on the Islanders and granting free trade between the
I sl ands and the continental United States. Lansing firny
rejected all these conditions.?? A treaty was signed w thout

t hese stipulations, and the Senate pronptly gave its advice and
consent. See Convention Between the United States and Dennmark,
39 Stat. 1706 (available at V.I. Cope ANN. 27-38, Historical
Docunents, Organic Acts, & U S. Constitution (1995) (preceding
V.I. Cobe ANN. tit. 1)) ["Convention"]. After a national

pl ebiscite in Denmark, both of its houses approved the transfer
and the King ratified the Treaty on Decenber 22, 1916, and
President Wlson ratified the Treaty on January 16, 1917. The
formal transfer took place on March 31, 1917.

The proposed 1867 Treaty woul d have given Virgin |Islanders

20 Robert Lansing, "Drama of the Virgin |Islands Purchase," The New
York Times Magazine, July 19, 1931, vol. 80, sec. 5, p. 4, qguoted in BOYER
supra note 13, at 83.

2t In a June 2, 1916 telegram for exanple, Secretary Lansing advised
that "Danish Wst Indians . . . will be regarded as nationals of the United
States and entitled to its full protection, and will receive every possible
political liberty." CHARLES C. TANSILL, THE PURCHASE OF THE DANI SH WEST | NDIES 491- 92

(1932).



United States v. Pollard
Crim No. 2001-190

Menor andum

Page 38

the choice of becomng citizens of the United States, ? whereas
the 1917 Treaty gave themthe option of accepting "citizenship in

the United States.” See Convention art. 6, 39 Stat. 1706, 1712.
This change of one little word -- two letters: "of" to "in" --
al l owed Acting Secretary of State Frank Polk in 1920 to declare
that Virgin Islanders "have Anmerican nationality and are entitled
to the protection of the governnent, but have no civil and
political status of citizens of the United States."2* Wthout
even getting into the autocratic rule of the Virgin Islands from
1917 to 1931 by a racially segregated United States Navy, which
is universally contemmed as thoroughly racist, it would seemthat
t he

conclusions are inescapable . . . that the United

States induced Denmark to sell the Islands under a

threat of force, that it took possession of the I|slands

wi t hout gai ning the consent of their inhabitants, and

that it deceived theminto believing they were being

accorded Anerican citizenship when in fact the United

States intended to deny themthat status.?

The judiciary has followed suit. Even though not one of the

22 See Treaty Between the United States and His Mijesty the King of
Denmark, Stipulating for the Cession of the Islands of St. Thomas and St.
John, in the Wst Indies art. |ll, reprinted in 2 UNPERFECTED TREATIES OF THE UNI TED
STATES OF AMERI CA 1776- 1976, at 284-85 (Wktor ed. 1976) ("[T]hose who shall
remain in the said islands after the expiration of that termwi thout having
declared their intention to retain their natural allegiance shall be
considered to have el ected to becone citizens of the United States.").

z WIlliam C. Boyer, Commentary, UN TED STATES VIRG N | SLANDS: MAJCR
PoLl TI caL DocuMeNTs 1671- 1991, at 95 (1992) (internal quotation omitted).

24 BOYER, supra note 16, at 86.
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Insular Cases touched on the nature of the relationship of the
Virgin Islands with the United States, the Court of Appeals for
the Third Crcuit in 1921 concluded that the Virgin Islands were
an unincorporated territory to which the Insular Cases applied.
See Soto v. United States, 1 V.|. 536, 544-45, 273 F. 628, 633
(3d Gir. 1921).% The Soto court concluded that "[t]erritory
acquired by treaty is regarded as territory appurtenant to the
United States, but not as a part of the United States"” to which
"artificial or renmedial rights" such as "the right of presentnent
by grand jury and of trial by jury" do not automatically apply.
Even though persons in the United States Virgin Islands were
ot herwi se treated as aliens, the Court of Appeals held that they
are neverthel ess protected by the "fundanental right" of due
process.

In these [ Insular] cases the Suprene Court clearly

expressed the opinion, not on the point of the

decisions, to be sure, but as a logical corollary, that

even if the people of such territories -- not being

possessed of the political rights of citizens -- are

regarded as aliens, they are entitled in the spirit of

the Constitution to be protected in life, liberty and

property and not to be deprived thereof w thout due
process of | aw.

2 The Court of Appeals arrived at this conclusion with no anal ysis
of the terms of the Treaty of 1917 and by ignoring whether the O ganic Act of
March 3, 1917, organi zed the government for the new territory and thereby nade
the Constitution applicable. This is a discussion that is better saved for
anot her day, however.
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Id. at 545-46, 273 F. at 634 (enphasis added).?® As we have
seen, the United States still regards all people of the Virgin
I slands as aliens when they travel to the continental United
St at es.

Wt hout any further analysis or consideration of changed
ci rcunst ances, the Suprene Court and courts of appeals have
continued, in knee-jerk fashion, to reiterate and apply this
whol | y judge-crafted and obviously race-based doctrine to justify
t he unequal treatnent of citizens based solely upon where they
live in the United States. See, e.g., Califano v. Torres, 435
US 1, 2 n.4 (1978) (citing Downes v. Bidwell and Balzac for the
proposition that not all federal |aws extend to Puerto Rico due
toits "relationship to the United States that has no parallel in
our history") (internal quotations omtted); Granville-Smith v.
Granville-Smith, 349 U.S. 1 (1955) (applying the doctrine of
uni ncorporated territories to void the divorce | aw passed by the
Virgin Islands Legislative Assenbly under the Organic Act of
1936); United States v. Hyde, 37 F.3d 116, 120 (3d Cr. 1994)
(citing Downes v. Bidwell as authority for Congress to create a

one-way "custons border" between the Virgin Islands and the rest

26 Even though the Virgin Islands were fromthe outset treated by the
Court of Appeals as an unincorporated territory, it was not until 1954 that
Congress formally declared the Virgin Islands to be an "uni ncor porat ed"
territory of the United States. See Rev. Org. Act 8§ 2(a), 48 U S.C. 8§
1541(a).
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of the United States to conduct custom searches there w thout
probabl e cause). Indeed, the Court of Appeals as recently as
January of this year, relied on the Insular Cases to rule that,
"[a]s a prelimnary matter, we note that residents of the Virgin
| sl ands have no constitutional right to indictnent by a grand
jury." United States v. Ntreh, 279 F.3d 255, 256 (3d G r. 2002).
| touch on one | ast point of double discrimnation by
Congress against the Virgin Islands and its residents. In 1966,
Congress nade the federal district court of Puerto Rico an
Article Ill court whose judges serve during good behavi or?’ but
|l eft the District Court of the Virgin Islands as an Article IV
court whose judges now serve ten-year ternms. This is double
di scrim nati on because Congress not only treats the Virgin
Islands differently fromall the States but also treats it
differently fromour fellow unincorporated territory of Puerto
Rico, a differing treatnment for which there is absolutely no
concei vabl e rational basis. The federal courts for both
territories were set up by Congress under its authority to govern
United States possessions granted by Article IV, Section 2, of
the Constitution. US. Const. art. IV, 8 3, cl. 2 ("The
Congress shall have Power to dispose of and nmake all needful

Rul es and Regul ati ons respecting the Territory or other Property

2 See Act of Sept. 12, 1966, Pub. L. 89-571, 80 Stat. 764.



United States v. Pollard
Crim No. 2001-190

Menor andum

Page 42

bel onging to the United States . . . ."). The Foraker Act of
1900 created the district court of Puerto Rico. See Foraker Act,
ch. 191, § 34, 31 Stat. 77, 84 (1900). The 1936 Organic Act set
up the District Court of the Virgin Islands. See Organic Act of
1936 ch. 699, 8§ 25, 49 Stat. 1807, 1813 (1936). The terns of the
judges of both courts started out at four years. See Foraker Act
8§ 34, 31 Stat. at 84; Organic Act of 1936 § 26, 49 Stat. at 1813.
Just as did the District Court of Puerto Rico in 1966, this Court
has all the jurisdiction and powers of an Article Il United
States district court in any State. See, e.g., Walker v.
Government of the Virgin Islands, 230 F.3d 82, 86 (2000)
("[Section] 22, as anended, affirmatively bestows on the District
Court of the Virgin Islands the entire jurisdiction of a[n
Article I'll] District Court of the United States."); see also

Rev. Org. Act § 22(a), 48 U.S.C. § 1612(a).?® The District Court

28 When first enacted, section 22 of the Revised Organic Act of 1954
provi ded:

The District Court of the Virgin Islands shall have the
jurisdiction of a district court of the United States, regardl ess
of the sumor value of the matter in controversy. It shall have
general jurisdiction in all other causes in the Virgin Islands,
exclusive jurisdiction over which is not conferred by this Act
upon the inferior courts of the Virgin Islands.

Act of July 22, 1954, ch. 558, § 22, 68 Stat. 497, 506 (1954). |In 1984,
Congress amended section 22 so that it now reads: "The District Court of the
Virgin Islands shall have the jurisdiction of a District Court of the United
States, including, but not limted to, the diversity jurisdiction provided for
in section 1332 of Title 28, and that of a bankruptcy court of the United
States . . . ." 48 U.S.C. § 1612(a).
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of the Virgin Islands neverthel ess remains an Article IV court
whose judges are w thout the guarantees of judicial independence.
Yet, the Congress brought the equivalent court in Puerto R co

under Article Il in 1966, thirty-six years ago.?®

2 The need for the constitutional guarantee of judicial independence
is as great for the judges of the District Court of the Virgin Islands as it
is for judges in any State or territory, especially in politically sensitive
controversies and enotionally charged cases. The threat to independent

judicial decisionmaking is real. M. Justice Douglas rem nded of the
continuing inmportance of Article IIl protections:
The saf eguards accorded Art. |1l judges were designed to protect

[itigants with unpopular or minority causes or litigants who

bel ong to despi sed or suspect classes. The safeguards surround the
judge and give hima neasure of protection against the hostile
press, the leftist or rightist denands of the party in power, the
gl owering | ooks of those in the top echelon in whose hands rest

t he power of reappointnent.

VVihbut t he i ndependence granted and enjoyed by Art. 111
judges, a federal judge could nore easily becone the tool of a
ravenous Executive Branch.

Palmore v. United States, 411 U.S. 389, 412-13 (1973) (Douglas, J.,

di ssenting)(footnotes onmtted). Deciding cases involving the United States
Governnment and its officials and the Virgin |Islands Government and its
officials is difficult enough in itself, without the added factor of the
possi bl e i npact such a deci sion may have on the judge's continued tenure or
chances of reappointnent. The report of Congress acconpanyi ng the act giving
lifetime tenure to federal judges in Puerto Rico could just as well describe
the judges of the District Court of the Virgin Islands.

There does not appear any reason why the US. district
judges for the district of Puerto Rico should not be placed in a
position of parity as to tenure with all the other Federal judges
t hroughout our judicial system Moreover, Federal litigants in
Puerto Rico shoul d not be denied the benefit of judges made
i ndependent by life tenure fromthe pressures of those who night
i nfluence his chances of reappointment, which benefits the
Constitution guarantees to the litigants in all other Federa
courts. These judges . . . have and will have the exacting sane
heavy responsibilities as all other Federal district judges and,
therefore, they shoul d have the sane i ndependence, security, and
retirement benefits to which all other Federal district judges are
entitled.

S. Rer. No. 1504, 89th Cong., 2d Sess. at 2-3 (1966), reprinted in 1966
US.CCAN 2787-88 (quoting H R Rep. No. 135, 89th Cong., 1st Sess.).
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In 1994, the Court of Appeals for the Third Crcuit
reaffirmed the Insular Cases when it held in United States v.
Hyde that routine, warrantless "custons border"” searches by
custons agents at the Cyril E. King Airport in the Virgin Islands
are reasonabl e under the Fourth Anmendnent. See 37 F.3d 116 (3d
Cir. 1994). | cite this case as further evidence of the
continued application of the discrimnatory unincorporation
doctrine to the Virgin Islands, and I would further point out
that Hyde is factually inapposite in this case because the
Congress has always included the Virgin Islands within the United
States for immgration purposes, but not for custons purposes.
Congress established the Virgin Islands as a separate customns
territory in the 1917 Organic Act and has continued to excl ude
the Virgin Islands fromthe statutory definition of the United
States for purposes of custons duties.

Consistent with the approach of inposing duty on goods
| eaving the Virgin Islands for the nainland, an

It is not as if Congress has had no opportunity to correct this instance
of disparate treatnent of the Virgin Islands. Although the Honorabl e Donna
Christian-Christensen, the elected Virgin Islands Del egate to Congress, cannot
vote on the floor of the House, she has twi ce introduced a bill "[t]o
establish the District Court of the Virgin Islands as a court under article
Il of the United States Constitution." HR 3642, 105th Cong. (1998); H. R
2011, 106th Cong. (1999). In addition, the Judicial Conference of the United
States, acting through its Administrative Office of the United States Courts,
i ncluded a proposal to establish Article Ill courts in the Virgin Islands and
the Northern Mariana Islands in its request for the appointnment of additiona
federal judges introduced in the Senate in 2000. S. 3071, 106th Cong. § 4
(2000) (read twice and referred to the Committee on the Judiciary). No
nmeani ngf ul action was ever taken on any of these proposals in the House or in
t he Senate.
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approach which remains in place today, the Tariff Act

of 1930 specifies that the United States custons

territory excludes the Virgin Islands. For purposes of

that general tariff statute, "[t]he term'United

States' includes all Territories and possessions of the

United States except the Virgin Islands . . . ." 19

U.S.C. § 1401(h).
Hyde, 37 F.3d at 121. According to Hyde, Congress can exercise
its power under Article IV and the Insular Cases to establish an
"internal border" only for custons purposes for comerce from an
uni ncorporated territory of the United States to the rest of the
United States. This distinction was carried into the regulation
and statute authorizing custons precl earance border inspection
and search of passengers and baggage on flights bound directly
for the United States fromthe Virgin Islands. See 19 CF. R 8§
122.144(b); 19 U.S.C. 8 1467; see also Hyde, 37 F.3d at 120-21.
Wiile the Court of Appeals agreed with nme that this "internal
custons border search" differed fromthe Suprene Court's
deci sions on warrantl| ess custons searches at international
borders, the Hyde court sonmehow was nevertheless able to find
that the rationale of those international border cases supported
warrant| ess searches at St. Thomas's one-way custons border. See
Hyde, 37 F.3d at 122.

What ever el se it may endorse, Hyde does not stand for the

proposition that there is an "internal"” border between the Virgin

I sl ands and the continental United States for inmmgration
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pur poses. See id. (acknow edging that "the authority of the
United States . . . to exclude people . . . at places other than
its international borders is . . . substantially restricted by
the Constitution”). To its credit, the United States agrees and
makes no argunent that an international border or its "functional
equi val ent" exists between the Virgin Islands and other U S
jurisdictions for inmmgration purposes.

In sum all three branches of the United States governnent
-- the Legislative Branch, the Executive Branch and the Judici al
Branch -- believe that the United States may treat persons
residing in or visiting the Territory of the United States
differently frompersons in a State. Having fully set out the
origins of the continued disparate treatnment, I aminclined to
view as not so far-fetched Pollard' s allegation that the
i npl enentation of section 212(d)(7) and 8 CF. R 8 235.5, which
are facially neutral in terns of race, nevertheless has a
racially disparate inpact as applied or is otherwise racially
notivated. |If | viewthe regulation as part and parcel of an
undeni ably raci st doctrine, for which the territorial distinction
is little more than a proxy for race, then strict scrutiny review
of the statute could very well be warranted. The conclusion is
si nply unavoi dable that the origin and structure of the

uni ncorporation doctrine resonate with a racist ideology that has
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never had a place in our denocratic systemand its axiomthat al
persons are equal in the eyes of the law. Mreover, through its
excl usive application to insular territories with popul ati ons
that are largely non-white, the inpact of the doctrine and any

| aws made or upheld pursuant to it is necessarily racially

di spar at e.

Rail as | may against the Insular Cases and their progeny,
however, this federal trial court is bound by the view of the
Suprene Court and the United States Court of Appeals for the
Third Circuit that disparate treatnment based on a territory's
uni ncorporated status need only have a basis in reason. See
Harris v. Rosario, 446 U. S. at 651-52; see also Government of the
Virgin Islands v. Dowling, 866 F.2d 610, 615 (3d Cr. 1989).
Thus, | amforced to reject the defendant's request for strict
scrutiny review of the statute and regul ati on.

C. Legal Anal ysis

Even applying the | esser standard of rational basis review,
t he Departure Control checkpoint cannot survive scrutiny. | can
find no conceivable basis in reason for the continued application
of section 212(d)(7) and 8 CF.R 8 235.5 to the Virgin Islands.
Whet her by choi ce or because it has nothing to present, the
United States has provided no reasonabl e explanation for singling

out the Virgin Islands for its special permanent, internal, non-
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border imm gration Departure Control checkpoint, where the INS
subjects all persons to suspicionless seizure until they prove
their right to be in the United States.® The United States
argunment that there is no disparate treatnent here because every
such air traveler leaving the Virgin Islands is subjected to the
sane mstreatnent at the Departure Control Gate focuses too
narrowy. The relevant conparison is between persons traveling
on flights within the United States originating in the Virgin
| sl ands and persons traveling on flights within the United States
originating in any State or the District of Colunbia.

Not hi ng can nore conclusively confirmthe | ack of any
rational basis than the historical fact that political
subdi vi sions of the United States, which are subject to the

prei nspection requirenment of section 212(d)(7) and 8 CF. R 8§ 235

80 As discussed infra, |INS Supervisory Special Agent Todd Johnson
testified that there are reports that two to three boats wi th undocunent ed
aliens land in St. Thomas or St. John every day, and that the Departure
Control checkpoint serves as a "primary offense" in apprehending illega
aliens as they attenpt to leave the Virgin Islands for other parts of the
United States. (See Johnson, Tr. at 134, 152.) Again to its credit, the
United States does not rely on this undocunented, unsupported, and exaggerated
opinion testinmony as the reason for the Departure Control checkpoint. [If it
did put forth that persons conme to the Virgin Islands in the hope of noving on
to sone other point in the United States as the official reason for the
prei nspecti on checkpoint, the United States woul d have to explain why these
conditions are nore true for the Virgin Islands than any other place in the
United States, in particular, Al aska, Hawaii, Puerto Rico, southern Florida,
Texas, California, or any other accessible border state. The record confirns
that the United States chooses to seal off the "outgoing" border of the Virgin
I sl ands, forcing every person present here who would like to |leave to "chat"
for a fewmnutes with uniforned officials regarding their citizenship, rather
than even try to use other nmore appropriate tools to prevent persons from
gaining illegal entry at the Virgin Islands' physical international border.
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while a territory, automatically cone out from under the burden
of the statute and regul ati on upon being accepted into the Union
as a State. Thus, Congress imedi ately anended the |aw to renove
the new States of Hawaii and Al aska from such inmm gration

i nspections of passengers flying from Honolulu to Los Angel es or
from Juneau to Seattle.* Nothing in the legislative history of
Congress's anendnents to section 212(d)(7) even hints at any
change in conditions at the international borders surrounding

Al aska and Hawaii or of any dim nished need for vigilance agai nst
illegal aliens using either Hawaii and Al aska as a "stepping
stone" into the continental United States. Hawaii was and is
still an island systemin the Pacific Ocean sone 2100 miles from
California, and Alaska was and is still separated fromthe
continental United States by the sovereign nation of Canada. *
The avowed need for preinspection "to prevent people who are
illegally here inthe US . . . fromgaining entry into .

the continental United States"?® apparently just magically

81 See Lopez v. Aran, 844 F.2d 898, 913 (1st Cir. 1988) (Torruella,
J., dissenting) (referring to the "eloquent fact that Hawaii and Al aska have,
since gaining access to the political processes, been excluded fromthe
chal | enged ' protocol'").

82 Consistent with the unwillingness of the United States to assi st
the Court in deciding this case, the United States provided no suppl enenta
briefing on the rationale for amending the | aw and regulation to renmove Al aska
and Hawaii fromtheir coverage upon achieving statehood, although ordered to
do so on April 16, 2002

33 (See Smith, Tr. at 36.)
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di sappeared down the Wiite Rabbit's |arge rabbit-hole once Hawai
and Al aska becane St at es.

A departure checkpoint such as the one established at the
Cyril E. King Airport, which requires every passenger to stop and
be exam ned, is not enployed in Hawaii, Al aska, any other State
of the Union, or the District of Colunbia. Even though section
212(d)(7) and 8 CF.R 8 235.5 equally nmandate the preinspection
of passengers flying fromPuerto Rico to the Virgin Islands or
the mainland, the United States has chosen not to subject Puerto
Ricans to such a cattle chute Departure Control checkpoint.3® In
poi nt of fact, there is absolutely no check by INS of passengers
flying fromPuerto Rico into the Virgin Islands.

Before nme is yet another exanple of a federal statute and
regul ation that invidiously discrimnate against the discrete and
insular mnority population of the United States Virgin Islands,
a popul ation that |acks any nmeani ngful or significant access to
the representative process. It is further evidence that the
Governnment of the United States believes it has no obligation to
afford the Territory of the Virgin Islands and all who live or
visit therein, non-citizen and citizen alike, the sane equa

protection of the laws that the United States accords to non-

34 Al though the United States steadfastly mamintains that the current
protocol in Puerto Rico is irrelevant to the resolution of this matter, the
record clearly suggests that the preinspection protocol in Puerto Ricois
"random" (See Tr. at 97, 191, 206.)
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citizens and citizens in each of the fifty States and the
District of Colunmbia. The only relevant distinction is that the
United States citizens who reside in the fifty States have a
right to vote for those who nmake and enforce the federal |aws
that directly affect them Even the United States citizen
residents of the District of Colunbia have the right to vote for
President and Vice-President. This invidious distinction, of
course, is anything but a rational basis for the disparate
treatnment by the INS of persons residing in or visiting the
Virgin Islands. As stated by the President's Conmm ssion on

| mrm gration and Naturalization soon after the enactnent of
section 212(d)(7) in 1952, "[t]his discrimnation against the

i nhabi tants of the possessions of the United States seens to be
unsound." Whom Shall We Welcome: Report of the President's
Commission on Immigration and Naturalization 184 (1953) (adding
that the "inposition of unwarranted discrimnation seens directly
opposed to the national interest and security").

In sum Congress continues wi thout any rational basis to
apply the preinspection requirenent of section 212(d)(7) and 8
CFR 82355 tothe remaining territories of the Virgin
I sl ands, Puerto Rico, and Guam and the Executive Branch, through
the Imm gration and Naturalization Service, has singled out the

Territory of the Virgin Islands for nore refined discrimnation
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t hrough t he unreasonably intrusive inspection schene of the
Departure Control cattle chute previously described.® Section
212(d)(7), 8 CF.R 8§ 235.5, and the Departure Control Gate or
checkpoi nt unconstitutionally discrimnate against visitors to
and residents of the Virgin Islands as a class. Virgin |Islanders
were treated as aliens in 1921;3% Virgin |Islanders are stil
treated as aliens in 2002. On their faces, section 212(d)(7) and
8 CF.R 8 235 violate the equal protection guarantees of the
Fourteenth and Fifth Amendnents. Accordingly, Pollard' s
statenent obtained as a result of the unconstitutional seizure of
her person at the Departure Control checkpoint as authorized by
the statute and regul ati on nust be suppressed.
B. Fourth Amendment

Pol |l ard further argues that the permanent Departure Contr ol
checkpoi nt operated by the INS at the St. Thonas airport to
detain and i nspect each individual traveler before permtting her
to board a direct flight to other destinations within the United
States violates the Fourth Anendnent's protection from
unr easonabl e searches and seizure. Her primary contention is
that the mandatory, wholly suspicionless stop of each travel er at

the Departure Control checkpoint, where the travel er nust satisfy

35 How the INS may treat passengers flying from Guamis not before

36 Soto v. United States, 1 V.|. at 545-46, 273 F. at 634.
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the INS inspector of her legal inmgration status and/or right to
be admtted to the United States, does not satisfy the standards
the Suprene Court has set down for such internal, non-border
i mm gration checkpoints. See United States v. Martinez-Fuerte,
428 U.S. 543 (1976). Pollard asserts that our Departure Contro
Gate constitutes an objectively intrusive seizure that is neither
necessary because of difficulty in patrolling the Virgin Islands
i nternational border nor effective at apprehendi ng persons on St.
Thomas whose presence is in violation of United States
immgration laws. While the United States agrees that the
Departure Control checkpoint is not at a border or its functional
equi val ent and that the seizures effected there are not
warrant | ess border seizures, the prosecution neverthel ess
contends that the seizures at the permanent inmgration
checkpoi nt are constitutional under the Suprene Court's decision
in Martinez-Fuerte. The United States further cites what it
contends is an anal ogous situation in which the First Grcuit
Court of Appeals, for the nost part, approved an airport
imm gration checkpoint at the international airport at Isla
Verde, Puerto Rico. See Lopez v. Aran, 844 F.2d 898 (1st Gr
1988) .

No one disputes that the mandatory stop of each travel er at

Departure Control is a "seizure" for Fourth Amendnent purposes.
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See Martinez-Fuerte, 428 U.S. at 555 ("It is agreed that
checkpoi nt stops are 'seizures' within the neaning of the Fourth
Amendnent . "); Lopez v. Aran, 844 F.2d at 906 ("Checkpoint stops
are indubitably 'seizures' within the neaning of the fourth
anendnent . . . ."). The particular facts of each case, of
course, nust be exam ned to make sure that the precise scenario
passes nuster under the Fourth Amendment. See Martinez-Fuerte
428 U. S. at 565 ("[Qur holding today is |linmted to the type of
stops described in this opinion."); Lopez v. Aran, 844 F.2d at
906.

As al ready noted, persons within the Virgin Islands are
fully protected by the fundanental rights set forth in the Fourth
Amendrment. Rev. Org. Act. 8 3, 48 U S.C 8§ 1561. Further, there
is no "internediate" or "internal" border between an
uni ncorporated territory of the United States and the rest of the
United States for inmm gration purposes. See Torres v. Puerto
Rico, 442 U.S. 465, 473 (1979) (holding that there is no
"internedi ate border"” between Puerto Rico and the continental
United States for Fourth Amendnment purposes); Lopez v. Aran, 844
F.2d at 902 (no "internal"” inmgration border between Puerto Rico
and the continental United States); Savoretti v. Voiler, 214 F.2d
425, 427-28 (5th Gr. 1954) (no "entry" for inmgration purposes

when a resident alien returns to the continental United States
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fromPuerto Rico); see also 8 U.S.C. 8§ 1101(36) (defining the
US. Virgin Islands as a "state" for immgration purposes); id. 8§
1101(38) (defining the term"' ' United States,' . . . when used in
a geographical sense"” to include the U S. Virgin Islands); United
States v. Hyde, 37 F.3d 116, 120-21 (3d Cr. 1994) (Even if
Congress can create an "internal border"” between the

uni ncorporated territory of the Virgin Islands and the
continental United States for custons purposes, it has not and
cannot create such an "internal inmmgration border"” between the
Virgin Islands and the continental United States.).?

Contrary to the suggestion of the United States, the nere
fact that Congress has authorized suspicionless, warrantl ess
seizures at an airport departure checkpoint in order to
"preinspect” all travelers does not necessarily nean that the
operation of the checkpoint is constitutional under the Fourth
Amendrent. It hardly deserves repeating that Congress is not
free to authorize a checkpoi nt whose operation viol ates an
individual's right to be free from unreasonabl e search or
sei zure. See Almeida-Sanchez v. United States, 413 U. S. at 272
("It is clear, of course, that no Act of Congress can authorize a
violation of the Constitution.”). To determi ne the

constitutionality of any seizure, | nust weigh "[1] the gravity

87 See also discussion of Hyde, supra Part |Il.b.2.
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of the public interest concerns served by the seizure, [2] the
degree to which the seizure advances the public interest, and [3]
the severity of the interference with individual liberty." See
Michigan v. Sitz, 496 U.S. 444, 450 (1990) (clarifying that the
applicable test for fixed traffic checkpoints is derived from
Martinez-Fuerte and Brown v. Texas); Brown v. Texas, 443 U. S. 47,
51 (1979) (holding that application of statute to detain Brown
and require himto identify hinself violated Fourth Amendnent
because officers | acked any reasonabl e suspicion to believe he
was comm tting or had conmtted a crine).

Wiile | have already ruled that the statute and regul ation
on which this checkpoint is based violate the equal protection
provisions of the Fifth and Fourteenth Amendnents, it is
nonet hel ess useful to analyze this checkpoint under Martinez-
Fuerte, which the parties agree sets forth the appropriate Fourth
Amendrent standard applicable to a permanent, non-border,
internal immgration checkpoint, such as the Departure Control
Gate. See Lopez v. Aran, 844 F.2d at 902, 903 n.6. (1st GCr.
1988) (concluding that Martinez-Fuerte presents the nost
anal ogous situation for purposes of determning the validity of
the nmuch less intrusive airport inmmgration "checkpoint” in
Puerto Rico). | have fully described in the precedi ng equal

protection discussion the origin, purpose, and operational
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details of the Departure Control checkpoint currently in place at
the Cyril E. King airport. See City of Indianapolis v. Edmond
531 U. S. 32, 47 (2000) (directing courts to consider the primary
programmati ¢ purpose of a checkpoint as relevant to determ ning
its conpatibility with the Fourth Arendnent). Havi ng concl uded
that the primary programmtic purpose of a section 235.5
checkpoint originally was to i nspect persons who nay have been
legally present in a territory but whose admissibility to the
United States had not yet been determ ned and that this original
pur pose no | onger obtains, | nove on to the Martinez-Fuerte

anal ysi s.

In Martinez-Fuerte, the Suprenme Court approved the use of
per manent aut onobil e checkpoints situated well inside the United
States' international border with Mexico for the purpose of
stopping traffic to i nspect vehicles and inquire about the
occupants' inmgration status. See 428 U.S. at 561. At
checkpoints in both California and Texas, Border Patrol agents
conducted these systematic inquiries without being required to
articulate any individualized suspicion that an occupant was an
illegal alien or one subject to deportation. Although the
Suprene Court acknow edged that the checkpoint stops were
"seizures" wthin the nmeaning of the Fourth Anendnent, the Court

wei ghed the conpeting public and private interests at stake to
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concl ude that the checkpoint seizures were neverthel ess
constitutional. See id. As determi ned by the Suprene Court, the
intrusion on the privacy interests of the notoring public was
"mnimal," while the purpose of the checkpoint was "legitimte
and in the public interest” in light of the "form dable | aw

enf orcenment problent presented by the northbound flow of illegal
aliens across the vast Mexican border. Id.

I n bal ancing the conpeting interests at stake, the Martinez-
Fuerte Court enphasi zed both the necessity for the checkpoint and
its effectiveness at apprehendi ng persons whose presence in the
United States violates U S. immgration laws. First, the Court
noted the "form dabl e | aw enforcenent problent presented by
surreptitious entries across the nearly 2000-ni | e-1ong border
with Mexico, as well as the relative ease of entering at a port-
of-entry with falsified "border passes,” which, at the tine of
the decision in Martinez-Fuerte, authorized the adm ssion of
"noni nm grant visitors" w thout additional docunentation to
travel wthin twenty-five mles of the border for |ess than
seventy-two hours. See id. at 552 n.7 (citing 8 CF.R 8§ 212.6
(1976)). In discussing the effectiveness of the checkpoints, the
Court noted that during each year, approximately 10 mllion cars
passed through the San C enente checkpoint, and that during

cal endar year 1973, 17,000 illegal aliens were apprehended
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there.®*® 1d. at 554. During an eight-day period in 1974, 725
deportable aliens were found in 171 vehicles out of the roughly
146, 000 vehicles that passed through the checkpoint during that
period.* 1d. The Court also noted that, given the heavy flow

of traffic, it would be "inpractical” to require reasonable
suspi ci on based on a "particularized study of a given car" to
determ ne whether it carried illegal aliens. 1d. at 557.

Al t hough the reduced | evel of "one's expectation of privacy in an
aut onobil e and of freedomin its operation” ordinarily still

requi res probable cause for the search of a vehicle,* and at

38 The Suprenme Court considered each vehicle that passed through the
checkpoint during its operation to have been seized for Fourth Amendnent
purposes. See Martinez-Fuerte, 428 U. S. at 556 ("It is agreed that checkpoint
stops are 'seizures' within the neaning of the Fourth Anendnment."). Though
the San Cl enmente checkpoint was in operation only about 70% of the time, the
rati o of deportable aliens apprehended to vehicles passing through the
checkpoi nt was approximately 0.17% (17, 000/ 10, 000,000 x 100 = 0.17%. If we
assume that during the checkpoint's 70% operation tine, approximately 7
mllion cars were seized as they passed through the checkpoint, then the ratio
of aliens apprehended to vehicles seized was 0.24% (17, 000/ 10, 000, 000 x 100 =
0.24% .

39 During this eight-day period, the ratio of vehicles containing
aliens (171) to vehicles seized (146,000) was .12% (171/146,000 x 100 =
0.129% . Conparing the nunber of deportable aliens apprehended (725) to the
nunber of vehicles seized (146,000) yields a ratio of .5% (735/146,000 x 100 =
0.5% . The Suprene Court later referred to these rates of apprehensions, or
"hit rates,"” in validating a M chigan checkpoint set up to apprehend drunk
drivers, which had a hit rate of 1.5% See Michigan v. Sitz, 496 U. S. 444
455 (1990).

40 See Carroll v. United States, 267 U.S. 132 (1925) (warrantless
search of vehicle is reasonable under the Fourth Amendnent when | aw
enforcement officials have probabl e cause to believe it contains contraband);
see also United States v. Ross, 456 U.S. 798, 825 (1982) ("If probable cause
justifies the search of a lawfully stopped vehicle, it justifies the search of
every part of the vehicle and its contents that nmay conceal the object of the
search.").
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| east reasonabl e suspicion for its seizure,?* the Court rel axed
this standard at fixed vehicle inmgration checkpoints and held
t hat Border Patrol agents may detain vehicles and question
occupants "in the absence of any individualized suspicion at
reasonably | ocated checkpoints.” Id. at 561-62. |In arriving at
this conclusion, however, the Court "assune[d] that

officials will be unlikely to | ocate a checkpoint where it bears
arbitrarily or oppressively on notorists as a class." Id. at
559.

More recently, the Suprene Court expressly distinguished the
fi xed autonobile imm gration checkpoints sanctioned in Martinez-
Fuerte from an unconstitutional highway checkpoi nt program whose
primary purpose was the general |aw enforcenent objective of
di scovering and interdicting illegal narcotics. See City of

Indianapolis v. Edmond, 531 U.S. 32 (2000) (invalidating the

41 See United States v. Arvizu, 122 S. C. 744, 750 (2002) ("Because
t he bal ance between the public interest and the individual's right to persona
security tilts in favor of a standard | ess than probabl e cause in such cases,
the Fourth Amendnent is satisfied if the officer's action is supported by
reasonabl e suspicion to believe that crimnal activity may be afoot.")
(internal citations and quotations omtted); Brignoni-Ponce, 422 U.S. at 883-
84 (requiring reasonabl e suspicion that a vehicle contains illegal aliens for
roving stops near the border); Delaware v. Prouse, 440 U.S. 648, 663 (1979)
(hol ding that "except in those situations in which there is at |east
articul abl e and reasonabl e suspicion that a notorist is unlicensed or that an
autonobile is not registered, or that either the vehicle or an occupant is
ot herwi se subject to seizure for violation of |aw, stopping an autonobile and
detaining the driver in order to check his driver's license and the
regi stration of the autonobile are unreasonabl e under the Fourth Amendnent");
see also Whren, 517 U.S. at 810 ("As a general matter, the decision to stop an
aut onobil e i s reasonabl e where the police have probable cause to believe that
atraffic violation has occurred.").
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aut onobi | e checkpoi nt under the Fourth Amendnent because its
primary purpose was indistinguishable fromthe general interest
incrime control). In Edmond, the Court noted that Martinez-
Fuerte "enphasi zed the difficulty of effectively containing
illegal inmgration at the border itself" and that, even though
t he vehicul ar stops were not at the border, the fixed autonobile
checkpoints served an inmgration border control function "nade
necessary by the difficulty of guarding the border's entire
length." 1d. at 38, 39. The Court further acknow edged t hat
"the difficulty of exam ning each passing car was an inportant
factor in validating the | aw enforcenent techni que enpl oyed in
Martinez-Fuerte." Id. at 43. Finally, the Suprenme Court
enphasi zed that the constitutionality of the Fourth Amendnent

i ntrusions inposed by an imm gration checkpoint such as the one

before ne "still depends on a bal ancing of the conpeting
interests at stake and the effectiveness of the program" 1d. at
47.

Except to the extent that the St. Thonas Departure Control
checkpoint inplicates the public interest in controlling the flow
of illegal aliens, the St. Thomas airport's Departure Control
checkpoi nt satisfies none of the Martinez-Fuerte criteria. There
is no simlar form dable | aw enforcenent problemin policing the

Virgin |Islands' conpact international border (the INS does not
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really try to interdict aliens at the border); the checkpoint is
singularly ineffective in its avowed purpose of catching illegal
aliens; there would be nothing inpractical about requiring
reasonabl e suspi ci on based on a particul ari zed study of the
i ndi vi dual passengers wal ki ng through the airport before
accosti ng any passenger; the passenger cannot be held to expect
that, once in the United States, she will have to identify her
citizenship or right to be in the United States in order to board
her flight to the continental United States or Puerto Rico; and
the Departure Control checkpoint has been | ocated exactly where
it is nost likely to arbitrarily and oppressively burden Virgin
| sl ands airline passengers as a cl ass.

This Court would be the first to agree that the United
States has full power as a sovereign nation to limt the
adm ssion of aliens. See Martinez-Fuerte, 428 U.S. at 551.
| ndeed, the public interest in controlling the flow of aliens
into the United States at the international border or its
"functional equivalent” is so great that it outweighs the Fourth
Amendnent ' s requi rement of reasonabl eness. See United States v.
Montoya De Hernandez, 473 U.S. 531, 537 (1985) ("Consistently .

wi th Congress' power to protect the Nation by stopping and

exam ni ng persons entering this country, the Fourth Amendnent's

bal ance of reasonableness is qualitatively different at the
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i nternational border than at the interior."). For this reason,
entirely suspicionless seizures and searches that woul d be
unreasonable if conducted by INS officials at any place within
the United States are considered reasonable at international
borders and their functional equivalents. |In this case, however,
the United States does not defend the pernmanent St. Thomas
Departure Control checkpoint as a border checkpoint or justify
the seizure of all passengers passing through it as warrantl ess
border seizures. Instead, it argues that the factua
circunst ances presented here are sufficiently anal ogous to those
in Martinez-Fuerte to render the checkpoints constitutional under
t he Fourth Amendment bal ancing test set forth in that case for
interior immgration traffic checkpoints. Applying that fact-
specific balancing test here, | find that the severity of the
interference with the private traveler's individual liberty and
with her expectation of privacy clearly outwei ghs the public
interest in ferreting out illegal aliens, particularly in |ight
of the ineffectiveness of the checkpoint in acconplishing this
public interest.

As al ready expl ained, the original purpose of the Departure
Control checkpoint was based on the historical fact that persons
could be legally present in the Virgin Islands w thout ever

havi ng been admtted to the United States for immgration
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pur poses. The United States has now adopted as its official
position that the purpose of the Departure Control checkpoint is
to apprehend aliens illegally present in the Virgin Islands who
try to nove on to another location in the United States. The
United States, however, has made no effort to support this
proffered purpose wi th docunented evidence of any particularly
difficult, let alone "form dable,"” |aw enforcenent problem or
other official declaration of a serious problem Even if | had a
basis to view the checkpoint as serving the broader purpose of
controlling the northward flow of aliens fromthe Virgin Islands
to the continental "interior" of the United States, as in
Martinez-Fuerte, the facts underlying Martinez-Fuente have no
simlarity to those in this case.

First, the St. Thomas checkpoint is hardly "nade necessary"
by any "form dabl e | aw enforcenent problent posed by the influx
of illegal aliens across the international border into the Virgin
Islands. | take judicial notice that the physical border of the
three major islands of St. Thomas, St. Croix, and St. John,
Virgin Islands, which constitutes our international border,

measures approximtely eighty-five mles.* This border is

42 I include the length of the perimeters of all three islands
because there are no inmgration checkpoints for travel anobng the islands.
Each island is also surrounded by a twelve-mle band of territorial waters.
Concei ving the border as the outside boundary of the territorial waters woul d
expand the nmeasure of the physical border to sonmething closer to 200 niles at
nost .
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m nuscul e conpared with the nearly 2000-m | e-long internationa
border between the United States and Mexico involved in Martinez-
Fuerte. Further, unlike that vast |and border, the relatively
short physical border of the Virgin Islands abuts the open sea, a
circunstance that significantly reduces the opportunity, ease,
and access for persons to enter surreptitiously. Aliens
determned to enter the United States illegally cannot sinply
wal k across the water fromthe island of St. Martin, the usual
junmpi ng-of f place. Indeed, nore than one illegal alien has died
recently attenpting to land by boat in the Virgin Islands.

Al t hough the United States provided statistics on the
ef fectiveness of the Departure Control checkpoint, it provided no
reasonabl e or credi ble evidence of the severity of the | aw
enf orcenent problem presented by surreptitious entries across the
Virgin Islands border. It is the policy of the United States
Attorney to prosecute all illegal entries into the Virgin
Islands. Yet the United States did not even present figures for
the nunber of illegal aliens it has so prosecuted, whether
Chi nese, *® Hai tian, Guyanese, Dom nican, or others. The only
"evi dence" bearing on the gravity of the | aw enforcenent problem

m ght be the undocunented, unsupported, and exaggerated opinion

43 | could take judicial notice that nost, if not all, of the nore
than 500 illegal Chinese aliens prosecuted in 2001 either voluntarily turned
thenselves in to | aw enforcenent officers or deliberately placed themnmselves in
ci rcumst ances inviting apprehension
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testi nony of INS Supervisory Special Agent Todd Johnson, called
as an expert by the United States. Special Agent Johnson
testified, quite incredibly, that there are "reports" that two to

three boats with undocunented aliens land in St. Thomas or St.

John every day, and that "the nunbers are staggering,"” totaling
1500 to 5000 per year by extrapol ation.* (See Johnson, Tr. at
152 (enphasis added).) The accuracy and believability of this
estimate is seriously underm ned by the credi ble evidence the
United States did present that just over 600 illegal aliens were
apprehended on St. Thomas in 2001: eighty-nine at the airport
Departure Control checkpoint and 525 t hrough ot her nethods.

Agent Johnson's guestimation that 900 to 4000 ot her aliens have
remai ned here on the island is not believable, especially since

Agent Johnson al so opined that "all of the undocunmented aliens

t hat we encounter, their main focus or their main end of their
journey, you mght say, would be the Continental United States."
(See id. at 132.) Accordingly, | find that the United States has

not presented evidence of the kind of |aw enforcenment problemin

the Virgin Islands that denmands to be controlled through the use

44 Accordi ng to Johnson, 525 aliens were apprehended in St. Thomas
and St. John during 2001 through apparently random nmeans ot her than the
airport Departure Control checkpoint. (See Johnson, Tr. at 135.) |In Agent
Johnson's so-call ed expert opinion, these 525 aliens represent about one-third
to one-tenth of the nunber of aliens who entered the United States illegally
in 2001 at its international border surrounding the Virgin Islands. (See id.
at 152.) These 525 aliens thus represent either one-third of 1500 or one-
tenth of 5000 total illegal aliens.
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of mandatory, suspicionless seizure of every single airline
passenger traveling wholly within the United States fromthe

Virgin Islands to another a State or the District of Colunbia.?

Second, the checkpoint is not at all effective at
appr ehendi ng those aliens who have managed to nmake it into the
Virgin Islands undetected. Wth respect to this prong of the
bal anci ng test, or the degree to which the checkpoint's seizure
of all passengers advances the public interest, the United States
present ed evi dence of the nunber of persons passing through the
Cyril E. King checkpoint and the nunber of persons apprehended
there for violations of immgration |aw during the |ast cal endar
year. |In calendar year 2001, 484,444 air passengers were
systematically detai ned and, one-by-one, were questioned by INS
i nspectors at the Departure Control checkpoint. Yet only eighty-

ni ne persons were apprehended and charged with violations of

48 In fact, the record suggests to me that whatever problemwith
illegal aliens we have at the Virgin Islands border is largely if not entirely
attributable to the refusal of the United States to assign Border Patro
agents to police the international border of the Virgin Islands. The physica
border of the United States Virgin Islands is categorized as an "open free"
border. (See Johnson, Tr. at 133.) Unlike the southern and northern borders
of the United States, and although the Virgin Islands are part of a Border
Patrol sector enconpassing both Puerto Rico and the Virgin Islands, there is
no regular or even irregular patrol of the Virgin Islands international border
by the Border Patrol. (See id.) Under the INS structure, the Border Patrol
Division is part of the Ofice of Enforcement, whose nmission is to enforce
immigration law through the detection and prevention of illegal entries into
the United States. See 8 CF.R 8100.2(2)(c) (setting out current structure
of the INS).
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United States inmgration | aw, representing a "hit rate" of
approxi mately 0.018 percent.* (See Apr. 4, 2002 H'g on Mot.
Supp., Gov't Ex. 1.) In contrast, 17,000 aliens were apprehended
in one year at the San C enente checkpoint in Martinez-Fuerte
During an eight-day period for which statistics were avail abl e,
il1legal aliens were found in 0.12 percent of the vehicles passing
t hrough the checkpoint, a hit rate that is nearly seven tines the
rate of apprehension here.* See Michigan v. Sitz, 496 U. S. at
455 (conparing a M chigan sobriety checkpoint's hit rate to the
San C enente checkpoint's hit rate during this eight-day period).
Stated in ternms of the ratio of aliens apprehended to vehicles
passi ng through the San C enente checkpoint, the hit rate was 0.5
percent, a rate nearly twenty-eight tines the 0.018 percent rate
for 2001 at the St. Thomas Departure Control checkpoint. See id.

at 455 (finding no justification for invalidating a sobriety

46 This figure represents the relevant ratio of persons apprehended
to persons seized by the primary inspectors (89/484,444 x 100 = 0.018%. It
does not take into account the two voluntary returns and three "1-275

informational cases." (See Apr. 4, 2002 H'g, Gov't Ex. 1.) The United

St ates suggested that the Court conpare the nunber of persons apprehended to
the nunmber of persons taken to secondary inspections, but this would ignore
the fact that every single autonobile that passed through the San O enente
checkpoint, even if it only cane to a "virtual halt," was considered by the
Supreme Court to have been seized, just as every single passenger is seized
when she is forced to stand behind the line, wait until called, present
docunents, and establish her right to be in the United States before she wll
be allowed to proceed to her flight.

47 As already noted, the ratio of vehicles passing through the
checkpoi nt (10,000, 000) to the nunber of aliens apprehended (17, 000) would be
approxi mately 0.17%
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checkpoint with a hit rate of 1.5 percent, three tines the hit
rate in Martinez-Fuerte).

It requires no exhaustive exam nation for ne to concl ude
that, at a rate twenty-eight tines lower than the rate in
Martinez-Fuerte, the I NS s apprehension of only eighty-nine
persons for violations of immgration |aws in one year does not
constitute an "effective" |aw enforcement programthat (1)
advances the public interest to any appreci able degree or (2) is
necessitated by the inpossibility of patrolling the physical
border. See Edmond, 531 U.S. at 41, A47.

Speci al Agent Johnson, who nmanages the Investigations,
Detenti on and Renoval Prograns here in St. Thomas and who was
called by the United States to testify regarding the
ef fectiveness of the airport checkpoint, is of the opinion that
assi gning Border Patrol agents in the Virgin Islands woul d rmuch
nore effectively control the flow of illegal aliens into and
through the Virgin Islands. (See Johnson, Tr. at 160-61
(expressing the opinion that "Border Patrol presence is greatly
needed here" as a "[s]uprenely effective" |aw enforcenent

tool).)* Instead, the United States uses the inmgration

48 Even wi t hout the Border Patrol, 525 aliens were apprehended in St
Thomas and St. John during 2001 t hrough apparently random neans ot her than the
ai rport checkpoint, which is nearly six times the 89 aliens seized by
I nspections at Departure Control. (See Johnson, Tr. at 135.) This conparison
renders unbelievabl e Agent Johnson's testinony that the Departure Contro
checkpoint serves as a "primary offense"” in apprehending illegal aliens. (I1d.
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i nspectors already operating the Foreign Arrivals Gate to set up
and staff a passive "choke-point" Departure Control Gate to
apprehend ill egal aliens who have not been stopped fromconing in
at the border. | ammndful that the "effectiveness" prong of

t he bal ancing test "was not neant to transfer frompolitically
accountable officials to the courts the decision as to which
anong reasonabl e alternative | aw enforcenent techni ques shoul d be
enpl oyed to deal with a serious public danger."*® 1n evaluating

t he enforcement tool the United States chose to utilize, however,
it is appropriate for me to consider the INS's failure or refusal
to enploy the suprenely effective Border Patrol to police the
Virgin |Islands borders. Moreover, | have al ready shown how t he
Virgin |Islands does not participate in the usual mechani sns for
allocating political accountability on the national |evel.

I nstead of using the nore effective Border Patrol to
aggressively apprehend aliens attenpting to enter the Virgin
Islands illegally, the United States has taken the easy course of
allowing illegal aliens who have managed to nmake it ashore to
remai n here until caught by a chance confl uence of unrel ated
events or until they try to nove on to another United States

jurisdiction. 1In the hope of catching the illegal alien who

at 134.)

49 Michigan v. Sitz, 496 U.S. at 453.
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attenpts to fly directly to the mainland, the United States
detains every single traveler destined for Puerto Rico, a State,
or the District of Colunbia and requires her to declare where she
is going and prove to an INS inspector her right to be admtted
into the United States. Nothing in Martinez-Fuerte coul d

possi bly validate this "contai nment” approach to inmm gration
control, which consists essentially of making no attenpt to
interdict the aliens who illegally sneak into the Virgin |Islands
across its international border each year in the hope that INS

i nspectors will catch those few at the Departure Contro
checkpoint who try to nove on to the continental United States.
An illegal alien present in the Virgin Islands is already in the
United States, and her presence in this small island comunity,
for whatever period of tinme, is just as offensive to the public
interest in controlling immigration as when she attenpts to nove
on to the continental United States or Puerto Rico. The record
is conpelling that the Congress and the INS view the Virgin

| sl ands as sonmehow | ess worthy of primary protection from

unl awful imm gration than the rest of the United States. In ny
view, this defies all logic and represents yet another way in
whi ch the circunstances here are em nently distinguishable from
those in Martinez-Fuerte.

Third, there would be nothing inpractical about requiring
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reasonabl e suspi ci on based on a particul ari zed study of the

i ndi vi dual passengers wal ki ng through the airport before
accosting any passenger. Quite unlike the situation in Martinez-
Fuerte, an illegal alien passing through the immgration
Departure Control Gate at the Cyril E. King Airport is not hidden
inside a vehicle, nor is there any evidence that the fl ow of
travelers is so heavy that individualized observation of each
passenger traveler would be inpractical. See Edmond, 531 U. S. at
43 ("[T]he difficulty of exam ning each passing car was an

I nportant factor in validating the | aw enforcenent technique

enpl oyed in Martinez-Fuerte . . . .").

Fourth, the passenger cannot reasonably be held to expect
that she will have to identify her citizenship or right to be in
the United States in order to board her flight to the United
States or Puerto Rico. Even in the atnosphere of reduced privacy
expectations in airports, the Fourth Armendnent mandates that a
traveler remain free from suspicionless detention for questioning
when the purpose of the detention is not reasonably related to
general airline security, flight safety, detecting contraband,
interdicting the flow of illegal weapons, and the like. See,
e.g., Florida v. Rodriguez, 469 U.S. 1, 5 (1984) ("Certain
constraints on personal liberty that constitute 'seizures' for

pur poses of the Fourth Amendnent nmay nonethel ess be justified [in
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an airport] even though there is no showi ng of 'probable cause

if "there is articulable suspicion that a person has conmtted or
is about to conmt a crinme.'") (quoting Florida v. Royer, 460

U S 491, 498-99 (1983)). Donestic travelers at airports my

al so have cone to expect to have their |uggage searched by

ai rport personnel or federal agents, either as a security neasure
or, as is the case in the Virgin Islands, by U S. Custons agents
at the one-way custons border approved by the Court of Appeals in
Hyde. These measures, however, are directly related to the | aw
enf orcenent needs occasioned by airline travel and the separate
custons territory of the Virgin Islands. None of these security
or custons needs can serve to alert the airline traveler that she
will be required to prove her citizenship and/or her right to be
in the United States before she is allowed to travel from one
place in the United States to another.® It is no answer that

t he unconstitutional practices of the INS over the years may have
so intimdated travelers that "nost people just present their

docunments." As established in the earlier discussion, the

50 The United States makes much of the fact that there are signs
alerting persons that they must pass through an inmm gration checkpoi nt
According to the United States, the warning and its concom tant |ack of
surprise reduce the level of "subjective intrusion” and contribute to the
reasonabl eness of the stop. Forewarning persons that they will be subject to
regul ari zed sei zure, however, does not necessarily render the stop
constitutional. See Edmond, 531 U S. at 35 (where notorists were warned ahead
of a regularized narcotics checkpoint, checkpoint was neverthel ess held
unconstitutional under the Fourth Anendnent).
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reality is that INS inspectors regularly require proof of
citizenship or an alien's right to be in the United States, in
spite of the official position that passengers need not show a
passport or other docunentation.

Fifth, the Departure Control checkpoint has been | ocated
exactly where it is nost likely to "bear[] arbitrarily [and]
oppressively on [Virgin Islands airline passengers] as a class.”
Martinez-Fuerte, 428 U.S. at 559. Requiring each passenger to
stop and establish his or her immgration status to the INS
i nspector's satisfaction after having presented her ticket to the
airline, having obtained a boardi ng pass, having successfully
negoti ated the custons checkpoint, and having just seen her
| uggage di sappear on a conveyor belt for loading on the aircraft,
but before being permitted to board an airplane, is truly
arbitrary, oppressive, and intrusive. Unlike Martinez-Fuerte,
where travel ers could avoid the checkpoint by taking anot her
hi ghway, travelers flying fromthe Cyril E. King Airport cannot
avoi d the checkpoint or the suspicionless seizure if they want to
board their plane. To suggest, as the United States has done,
that a traveler can avoid the intrusion by not boarding her
flight merely establishes the unreasonabl eness of the seizure and
its arbitrary and oppressive burden on the fundanental right of

persons in the Virgin Islands to travel within the United States
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of Ameri ca.

Finally, for a person traveling within the United States,
the interest in traveling free of unreasonabl e seizure by
government officials is grounded in both the fundanmental right to
travel and the significant interest in being free from
unr easonabl e governnental intrusion. See Torres v. Puerto Rico,
442 U. S. 465, 469 (1979); cCalifano v. Torres, 426 U. S. 572
(1978); Lopez v. Aran, 844 F.2d at 902. Contrary to the United
States' assertion, the intrusion on that interest at the St.
Thomas airport Departure Control checkpoint is significantly nore
than "mnimal." Even if the encounters typically |last |less than
a mnute, each and every traveler nust cone to a conplete stop
and satisfy an inspector that she has a right to be in the United
States. Exam ning the particular facts of this case as | nust to
nmake sure that the precise scenario passes nuster under the
Fourth Amendnent,®' | find that the severity of the interference
wi th an individual passenger's liberty, with her fundanental
right to travel, and with her significant interest in being free
from unreasonabl e governnmental intrusion clearly outweighs the
denonstrated m ni mal need for the checkpoint and its

i neffectiveness at apprehendi ng persons whose presence in the

5t See Martinez-Fuerte, 428 U S. at 565 ("[Qur holding today is
limted to the type of stops described in this opinion.")
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United States may violate United States imm gration | aws.

In support of its position that the checkpoint is
constitutional under the Fourth Amendment, the United States
conpares the checkpoint operation here to the checkpoi nt
operation held for the nost part constitutional by the First
Crcuit Court of Appeals in Lopez v. Aran. |In Lopez, |INS agents
at the Isla Verde Airport on Puerto Ri co conducted preinspection
I nterviews of sone passengers pursuant to section 212(d)(7) and 8
CF.R 8§ 235.5. There, not all passengers were questioned and
t hose who were did not necessarily cone to a halt or even sl ow
down, but were questioned as they wal ked toward the departure
gate. See Lopez v. Aran, 844 F.2d at 900-01. The agents were
instructed to take physical possession of the passenger's ticket
during any exam nation that took place. 1d. at 907. Instead,
the majority of passengers voluntarily handed over their tickets
on the assunption that the INS officials were acting for the
airport or the airline. 1d. The plaintiff in Lopez argued that
the preinspection operation constituted an unconstitutional
sei zure under the Fourth Amendnent.

Even before discussing the First Grcuit Court of Appeals’
ruling, | categorically reject the United States' contention that
the checkpoint in Lopez is sufficiently simlar to the Departure

Control Checkpoint here to help ne decide this case. The salient
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fact distinguishing the two checkpoints is that all travelers are
stopped at the St. Thomas Departure Control checkpoint. In
Lopez, only sonme travelers were questioned on the fly by the
immgration officials. Thus, to the extent that a majority of a
panel of the Court of Appeals for the First Circuit concl uded
that the brief queries regarding citizenship were reasonabl e
I ntrusions not unlike those in Martinez-Fuerte, it is of no
persuasi ve force when applied to the facts of the case before ne.
Significantly, the First Crcuit Court of Appeals in Lopez
held that the immgration inspectors' practice of physically
taking the tickets of the travelers they did question was an
unr easonabl e sei zure in violation of the Fourth Anendnent because
the practice "substantially burdens the right of travelers." See
Lopez v. Aran, 844 F.2d at 907.°2 To this extent, Lopez confirns
my ruling that the stop and detention of all airline passengers
funnel ed through the Departure Control checkpoint until they
prove their right to be admtted into the continental United
States constitutes an unreasonabl e seizure in violation of the

Fourth Amendnent. It too substantially burdens the rights of

52 O course, in nmy view, Chief Judge Torruella had it right in
viewi ng the entire checkpoint programto be invalid under the Fourth
Amendrent, not just the ticket-taking aspect. "“[T]he INS has taken the
easi est way out, which regardl ess of effectiveness, causes a serious intrusion
upon the mllions of United States citizens transiting the San Juan airport on
their way to the mainland." Lopez v. Aran, 844 F.2d at 915 (Torruella, J.,

di ssenting).
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t hose travel ers.

Wei ghing the conpeting interests at stake, | conclude that
the systematic, unnecessary, ineffective, intrusive, and
oppressive inmmgration departure control checkpoint at the Cyri
E. King Airport on St. Thomas, Virgin Islands is not conpatible
with the Fourth Arendnent. Accordingly, INS inspectors nmust have
an articul able individualized suspicion that the person is
illegally present in the United States before she or he may
detain a traveler leaving the Virgin Islands for Puerto Rico or
the continental United States and require her to satisfy the
i nspector of her citizenship and/or right to be in the United
States before being permitted to board her plane. See United
States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975); cf. Edmond,
531 U.S. at 41, 47 (invalidating a checkpoint that did not
satisfy one of the "limted exceptions [such as Martinez-Fuerte]
to the general rule that a seizure nust be acconpani ed by sone
measure of individualized suspicion"); INS v. Delgado, 466 U. S.
210, 215 (1984) (reiterating the rule that when official
guestioni ng goes beyond a consensual police-citizen encounter to
one where the person questioned nust answer before she is free to
| eave, the Fourth Amendnent inposes a "mnimal |evel of objective
justification to validate the detention or seizure"); Lopez v.

Garriga, 917 F.2d 63, 69-70 (1st G r. 1990) (Although INS agents
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can random y question travelers about their citizenship at the

ai rport immgration checkpoint, when a traveler is not free to
refuse to answer, the consequent seizure requires articul abl e,
reasonabl e suspicion that the traveler is an alien.). Since the
def endant was det ai ned and questioned w thout such individualized
suspi cion, and since the detention was clearly a seizure within

t he nmeani ng of the Fourth Amendnent, any statenent made by the
defendant in the wake of this unconstitutional seizure wll be

suppr essed.

ENTERED this 18th day of June, 2002.

FOR THE COURT:

/s/
Thomas K. Moore
District Judge
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